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Court of Appeals
of the State of Georgia

ATLANTA, august 31, 2006

The Court ofAppeals hereby passes thefollowing order:

MD07-01. Jessie Ray Cox v. Hon. Robert B. Struble, et al.

Petitioner Jessie Ray Cox filed the instant application with this Court seeking
injunctive, mandamus, or habeas corpus relief. The Clerk ofCourt docketed this
application as a Court ofAppeals Rule 40 (b) "emergency motion" as a courtesy to
the petitioner, since the application cannot properly be docketed as an appeal. The
application seeks redress for tortious acts allegedly committed by the named
respondents and comprising aconspiracy to deprive the petitionerofhis constitutional
rights and his liberty.

1. The Court of Appeals is constrained by the Constitution of the State of
Georgia to act as "a court of review and shall exercise appellate and certiorari
jurisdiction[.]" Ga. Const. 1983, Art. 6, §5, \ 2. That is, this Court reviews the final
decisions oflower tribunals through anappellate process. Id; see also, OCGA §§ 5-6-
30 through 5-6-51 (Appellate Practice). The Court ofAppeals is not acourt oforiginal
jurisdiction and may not take evidence in an original lawsuit. Harmon v. Southern
Rwy., 123 Ga. App. 309 (180 SE2d 604) (1971) ("The Court ofAppeals ofGeorgia
was created in 1906 as anarm of the Supreme Court ofGeorgia solely asa reviewing
court, with no original jurisdiction, for the purpose ofcorrecting errors oflaw in lower
tribunals.") Because the petitioner has not properly or timely brought an appeal from
a final order of a lower court, andbecause we have no power to hear the petitioner's

original action for habeas corpus, mandamus, or other injunctive relief, the application
cannot be docketed in this Court. Had the Clerk done so, we would be required to

dismiss the application for lackof jurisdiction.
2. The Rule 40 (b) emergency powers of this Court are also limited. We may
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I

only issue "such orders or give direction to the trial court as may be necessary to
preserve jurisdiction of an appeal or to prevent the contested issue from becoming
moot." The petitioner has not shown us that exercising our inherent power would
preserve acontested issue inamatter that isripe for appellate review inthis Court. In
fact, he cites to numerouspending actions for habeas corpus reliefor formandamus.
Because a pending action is yet unresolved, there is nothing currently at risk of
become moot. Moreover, appeals from orders denying writs of mandamus or habeas

corpus must be addressed to the Supreme Court of Georgia, as those are a matters

within thatCourt's general jurisdiction. See Ga. Const. 1983, Art. 6, § 6, ^f 3; seealso

OCGA § 19-14-52 (appeal process for habeas corpus) and OCGA § 9-6-28 (appeal

process for mandamus). Forthese reasons, the petitioner's emergency motion must be

and is hereby DENIED.

3. Thepetitioner is cautioned against filing future motions or pleadings in this

Court that have no substantial basis in law. Rule 15 permits this Court to levy

penalties for frivolous appeals, applications, or motions against aparty or his counsel

/ (including pro se litigants pursuant to Rule 1 (d)) with a penalty of up to $1,000.00,

andthepenalty shall constitute a money judgment. Further, theCourt willnottolerate

discourteous or disparaging remarks regarding opposing counsel, any judge, or the

Court or its personnel. Such remarks are strictly forbidden pursuant to Rule 10.

Applications, motions, and briefs containing such opprobrious language may be

rejected. Finally, we feel that it is our duty to warn the petitioner that repeated

frivolous or abusive litigation mayresult in his access to the courts being restricted.

See Smith v. Adamson, 226 Ga. App. 698 (487 SE2d 386) (1997).

Court ofAppealsoftheStateofGeorgia
Clerk's Office, Atlanta AUG 31 2006

/ certify that the above is a true extract from
the minutes ofthe Court ofAppealsofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the dayandyear last above written.

<X)^ ^ yt^ '*&5&
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Court of Appeals
i of the State of Georgia

ATLANTA, October 11, 2006

The Court ofAppeals hereby passes thefollowing order:

MD 07-02. JONES v. KIMES

Appellant has filed an emergency motion seeking to enforce asupersedeas on
the trial court's order ofJune 23, 2006, and to restore custody of the minor child to
that prescribed by the original judgment, dated August 29, 2003. The motion is
governed by OCGA §9-11-62 (e). See also Frazier v. Frazier, 280 Ga. 687,691 (5)
(631 SE2d 666) (2006).

This Court has considered the motion, the appellant's reply to the appellee's
response, the application for discretionary appeal, the response to the application for
discretionary appeal, and the exhibits attached to the application for discretionary
appeal. Atranscript of the June 2006 hearing has not yet been received. Aresponse
by the appellee to the motion was apparently served on the appellant, because the
appellant filed and served a reply to the response. But that response was not filed
with this Court.

The statute authorizes this Court to "make any order appropriate to preserve
that status quo or the effectiveness of the judgment subsequently to be entered."
What judgement will subsequently be entered is unkown. But at this stage the
appropriate order in this particular case is one which defers pending the appeal to the
discretion ofthe trial court. The trial court has handled the litigation since 2003, has
seen the demeanor ofthe witnesses as they testified, has experienced the compliance
or non-compliance of the parties with orders regarding visitation, and has weighed
theconflicting evidence. Therefore, it is

ORDERED that the emergency motion is DENIED.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta QCT 11 2006
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.
I Witness my signature and the seal ofsaid court

hereto affixed the day and year last above written.

Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, December 20, 2006

The Court ofAppeals hereby passes thefollowing order:

MD-07-03. KAPPELMEIER v.HOUSEHOLD INTERNATIONAL, INC. etal.

Before this Court is Plaintiff Gottfried A. Kappelmeier's Emergency Motion
for Extension of Time for Filing Notice of Appeal. The said motion is hereby

DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta OEC 20 2006
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature andthe seal of said court
hereto affixed the day andyearlast above written.

Od^ £• S\~£',^L Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, March 5, 2007

The Court ofAppeals hereby passes thefollowing order:

MD-04. THOMAS et al. v. PEACHTREE ORTHOPAEDIC CLINIC, P.C. et al.

Pursuant to OCGA § 5-6-39 (a) (1) and to Court of Appeals Rule 40 (b),
plaintiffs Ronnie Thomas and Lynette Thomas have moved this Court for an extension
of time to file a notice of appeal with regard to two court orders entered by the
Superior Court of Fulton County on February 2, 2007 in Civil Action File No.
2005CV101201, one ofwhich grants summary judgment to defendants on all claims.
Specifically, plaintiffs have asked that we extend the time for the filing of the notice
of appeal through April 3, 2007, so as to allow the bankruptcy court to approve
Thomas J. Venker as counsel for plaintiffs (who are in a Chapter 13 bankruptcy) in
this case. The approval hearing is scheduled for March 15,2007, and cannot be heard
sooner. Plaintiffs currently are unrepresented in this matter based on the bankruptcy
court's striking all executory contracts, which included plaintiffs' contract with their
prior counsel. The trial court has declined to consider amotion extending time and
refuses to consider any filings from attorney Venker on the ground that he has not yet
been approved by the bankruptcy court.

We hereby GRANT the plaintiffs' emergency motion to extend the time for
filing anotice of appeal with regard to the February 2orders. The deadline for filing
the notice ofappeal is extended through and including April 3, 2007.

C

<w

LCnumber(s):2005CV101201
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Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ^ _^ ^
I certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid court

hereto affixed the day and year last above written.

UjjLi ZL./?\~£.',^L Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, y^R 08M0"1
The Court ofAppeals herebypasses thefollowing order:

MOTION DOCKET 07-05. IN THE MATTER OF SASHA HARRIS.

Due to clerical error, the attached order is hereby substituted for the

Court's order which issued March 6, 2007.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta

I certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature andtheseal ofsaidcourt
hereto affixed the day and year last above written.

U±su z./r\£L\^_ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, March 6, 2007

The Court ofAppeals hereby passes thefollowing order:

MOTION DOCKET 07-05. IN THE MATTER OF SASHA HARRIS.

The Superior Court ofDeKalb County issued an order on March 5, 2007
holding Sasha Harris in contempt, ordering her to serve 48 hours in jail. Harris
has filed anotice ofappeal from this order and now seeks an emergency order
of supersedeas.

As this Court retains inherent power under Rule 40(b) to grant
supersedeas to prevent an appeal from becoming moot, and so that we may reach
the merits ofthis matter, appellant's motion for supersedeas is GRANTED and
the appellant shall be released from incarceration instanter.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta

I certify that the above is a true extractfrom
the minutes of the Court ofAppeals of Georgia.

Witness my signature andthe sealofsaidcourt
hereto affixed the day andyear last above written.

u±*i z.s\jL\-^l Clerk.
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IN THE COURT OF APPEALS
STATE OF GEORGIA

IN THE MATTER OF

SASHA HARRIS

1%Q 07-$^

EMERGENCY MOTION FOR SUPERSEDEAS PENDING APPEAL

NOW COMES the Appellant, SASHA HARRIS, pursuant to the

Court ofAppeals of the State ofGeorgia Rule 50(c), and moves this Court to

grant a supersedeas pending appeal ofthis case and requests aprompt

hearing on this motion for supersedeas pending the docketing ofthe appeal

and as grounds therefore states the following:

l.

There are substantive issues for determination in this appeal and the

appeal is neither frivolous nor is taken for the purpose ofdelay.

2.

The Appellant, who was previously aparty to any action pending in

the Superior Court ofDekalb County, was adjudged to be in contempt of

said Court and sentenced, without bond, to 48 hours to be served in the



Dekalb County Jail, by Judge Linda Hunter, Superior Court ofDekalb

County on March 5, 2007.

3.

The Order adjudicating the contempt was entered on March 5, 2007.

A copyof saidorder is attached herein as Exhibit "A".

4.

Appellant is certified as a Georgia Detention Officer and currently

works for the Department of Juvenile Justice as a Corrections Officer at the

Youth Detention Center, in Atlanta, Georgia.

5.

Appellant offers absolutely no danger to the community.

6.

Appellant filed a Motion for Bond with the trial court on this day,

March 6, 2007. Saidmotion was denied/not heardby the Court. A copy of

Appellant's Motion for Bond is attached herein as Exhibit "B". A copy of

foe Cutlci uMuiinH* attacliGd horcin as Exhibit "C". q^>
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7.

Appellant timely filed Notice of Appeal attachcd-horoin aa Exhibit^-n

^^T and the said appeal is being pursued by the fastest methods available to

Appellant.

8.

Appellant hereby requests this Court to exercise its inherent power

under Rule 50(c), to issue a Supersedeas Order staying the execution of the

trial court's order, since such stay is necessary to preserve jurisdiction of the

appeal and to prevent a contested issue from becoming moot. Without such

a stay, the sentence will have been served and Appellant will be denied an

opportunity to have such contested issues reviewed by this Court.

9.

WHEREFORE, Appellant prays that this Motion be delivered to the

Court for prompt consideration and hearing; that Appellant be allowed a

supersedeas with bond fixed in a reasonable amountuntil such time as the

Court can consider and pass upon the appeal, and for such other and further

relief as the Court may grant.



L

Respectfully submitted this _0_ day of/fAt-itf , 2007.

Pekor & DeWoskin, LLC
270 Peachtree Street, NW
Suite 1060

Atlanta, Georgia 30303
(404)221-8887

DANIEL DEWOSKIN

Attorney for Appellant
Georgia Bar No. 220327

:harles B. PEKOR

Attorney for Appellant
Georgia Bar No. 220327
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IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

MELVIN DAMOND RANDOLPH,
Plaintiff,
vs.

boEWONA DEYON SINGLETARY-
RANDOLPH,

Defendant.

CIVIL ACTION FILE NO.
02CV2235-8

ORDER OF CONTEMPT

The parties appeared for the regularly scheduled NISI calendar of

March 5, 2007, on Plaintiffs Petition for Contempt regarding visitation with

the parties 3 minor children. As a result of the hearing as well as an in

camera discussion with the 3 minor children, the Court Ordered that the

children would spend the remainder of the day visiting with their father in

accordance with their wishes. When the Plaintiff went to take the children

from the Court, they found that one of the children, Myonna Meleasha

Dyonne Randolph, was crying and would not leave.

The Court again met in camera with the minor to see what had

occurred, and the minor informed the Court that Barbara Killingsworth

(DOB: 8/23/55), her maternal grandmother, and Sasha Harris (DOB:

10/2/72), a friend of the Defendant, had told her that the Court proceeding

was "a trick and that Mr. Randolph is trying to take custody of her and trying

to make Ms. Randolph pay child support." They made other comments, as

well, with the intention to undermine the Court's Order and to encourage the

minors and the parties to act in contempt and contravention of the Court's



Order. As a result of the foregoing, Barbara KilHngsworth (DOB: 8/23/55)

and Sasha Harris (DOB: 10/2/72) are HEREBY HELD IN DIRECT

CONTEMPT OF COURT. They shall be incarcerated instanter to be released

in 48 hours, on March 7, 2007.

SO ORDERED^fa^QtB^^-^ "* day of March 2007.

> NJ on n7+h .
JUDGE LINDA WARREN HUNTER

SUPERIOR COURT OF DEKALB COUNTY

cc: Dekalb Couruy Sheriffs Department
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(^ Court of Appeals
of the State of Georgia

ATLANTA, \Mi\R 15Wtil

The Court ofAppeals hereby passes thefollowing order:

MD07-06. ARNELL PRESTON v. THE STATE.

Pursuant to Rule 40 (b) of this Court, appellant Arnell Preston has moved this
Court to issue astay of the trial court's order below,1 in which the trial court ordered
that the DeKalb County Sheriff (in whose custody Preston is now) deliver Preston to
law enforcement authorities of Harris County, Texas for transport to Harris County,
where Preston is to appear as awitness in an already-commenced trial of amurder
prosecution. This delivery is to take place by noon on Friday, March 16,2007. Preston

/ seeks to stay this order so that he may remain in Georgia during the pendency of his
appeal of this order and so that his appeal may not be mooted by the execution of the
order.

As per the text of the Rule, we exercise our power under Rule 40 (b) only
sparingly. Based on our review ofthe law and the proceedings below, we exercise our
discretion to DENY the emergency motion. Specifically, we note that the governing
statute (OCGA § 24-10-92) provides in relevant part:

(a) Ifajudge ofacourt ofrecord in any state which by its laws has
made provision for commanding persons within that state to attend and
testify in this state certifies under the seal of such court that there is a
criminal prosecution pending in such court..., that aperson within this
state is amaterial witness in such prosecution . . ., and that his presence
will be required for a specified number of days, upon presentation of

1The court proceeding below is in DeKalb County Superior Court, Georgia
Case No. 07-014 (Texas Case No. 1086694-96).



c

such certificate to any judge ofa court ofrecord in the county in which
the person is found, such judge shall fix a time and place for ahearing
and shall make an order directing the witness to appear at a time and

place certain for the hearing. . . .

(b) Ifat ahearing the judge determines that the witness is material
and necessary, that it will not cause undue hardship to the witness to be
compelled to attend and testify in the prosecution . . . , and the laws of
the state in which the prosecution is pending . . . will give to him
protection from arrest and the service of civil and criminal process, he
shall issue a summons, with a copy of the certificate attached, directing
the witness to attend and testify in the court where the prosecution is
pending .... In any such hearing the certificate shall be prima-facie
evidence of all the facts stated therein.

(c) Ifsuch certificate recommends that the witness be taken into
immediate custody and delivered to an officer ofthe requesting state to
assure his attendance in the requesting state, such judge may, in lieu of
notification ofthe hearing, direct that the witness be forthwith brought
before him for the hearing; and the judge at the hearing being satisfied
ofthe desirability ofsuch custody and delivery, for which determination
the certificate shall be prima-facie proofofsuch desirability, may, in lieu
of issuing subpoena or summons, order that the witness be forthwith
taken into custody and delivered to an officer ofthe requesting state.

Preston does not contest that the facts show he isamaterial witness to the Texas
trial and that he is protected from arrest and from service ofcivil and criminal process
in Texas. Nor has he forwarded any extraordinary reasons showing that this compelled
attendance in Texas would constitute an undue hardship. Rather, he primarily contests
the decision to have him immediately taken into custody and delivered to Texas



L
authorities (as opposed to the issuance ofasummons directing him to travel to Texas
on his own with the expectation he will comply).

Here, the certificate issued by the Texas court specifically recommended, as per
the language of subsection (c), that Preston be taken into immediate custody and
delivered to an officer ofGeorgia to assure his attendance in Texas. The trial court
exercised its discretion to direct that Preston be forthwith brought before him for the
hearing. Relying on the certificate of the Texas court, which "certificate shall be
prima facie proof of the desirability of such custody and delivery, the trial court
determined at the hearing to order that Preston be forthwith taken into custody and
delivered to an officer ofTexas, which order would appear to be fully authorized by
OCGA § 24-10-92 (c).

Preston complains, however, that the facts and reasoning underlying the Texas
court's decision (which are not expressly set forth in that decision) to request
immediate custody and delivery to Texas are lacking in merit.2 However, the statute
specifically provides that in determining the desirability ofsuch custody and delivery,
the Georgia court shall consider the foreign court's certificate making such arequest
as "prima-facie proofofsuch desirability." In other words, the mere fact that aforeign
court has recommended that the witness be taken into custody and delivered so as to
assure his attendance in the foreign state alone constitutes sufficient grounds for the
Georgia court (if the Georgia court in its discretion so chooses) to be satisfied of the
desirability of such custody and delivery.

Because the trial court below could rely on the mere fact ofthe request to make
its own determination that Preston should be taken into custody and delivered,
Preston's arguments on appeal that the facts and reasoning underlying that request are
faulty is not aground for reversing that determination, which is adiscretionary factual
question to be determined by the trial court. Moreover, we note that Preston has not

2The Texas prosecutor represented to the Texas court that Preston was an
unreliable and uncooperative witness in that he refused to discuss the case with

f detectives and was currently charged in Fulton County with assault, battery, and
obstruction charges.
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provided us with the transcript ofthe hearing below, at which additional evidence may
have been taken. As prima-facie evidence supports the trial court's determination, we
will not at this preliminary stage act to stay that order, which appears to be fully
authorized.

Accordingly, we DENY Preston's motion for an emergency stay.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta

I certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

OosU £./^*,2EL Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, March 19, 2007

The Court ofAppeals hereby passes thefollowing order:

MD 07-07. SIMPSON v. RADIO ONE, INC.

Radio One, Inc. has filed an emergency motion to stay the enforcement of an
interlocutory order enjoining enforcement of a non-compete provision in the
employment contract ofa former employee. Radio One, Inc. contends that allowing
enforcement of the trial court's order during theregular appeal process would render
the six-month non-compete provision moot. However, due to the six-month term of
the non-compete provision, granting the relief sought here would have the effect of

i enforcing the non-compete provision regardless ofthe correctness ofthe trial court's
order. Accordingly, we hereby DENY Radio One, Inc.'s motion.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta MAR 19 2007

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year lastabove written.

^pu £.S\*£.;^. Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, APnl 30' 2007

The Court ofAppeals hereby passes thefollowing order:

MD -07-08. MACEDONIA BAPTIST CHURCH OF ATLANTA v. COUSINS,
SR. et al.

Scottie Cousins, Sr. filed a Motion for Emergency Writ of Supersedeas with
this court on April 30, 2007, after the Superior Court ofFulton County, Judge Craig
L. Schwall, Sr. found him in criminal contempt, sentenced him to immediately serve
20 days in jail, and denied his motion for supersedeas. The motion complies with the
requirements ofCourt of Appeals Rule 40 (b).

Cr It is HEREBY ORDERED that Scottie Cousins, Sr. be released instanter from
the custody of the Fulton County Sheriffon his own recognizance until such time as
ahearing, ifany, may be held on the contempt charges or the holding and sentence
resulting therefrom, and until any appeal rights ofCousins under the laws of the State
of Georgia in connection therewith have been exhausted. See Garland v. Tanksley,
99 Ga. App. 201 (107 SE2d 866) (1959).

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta APR 3 0 2007

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals of Georgia.

Witness my signature and the seal ofsaidcourt
hereto affixed the day and yearlast above written.

, Clerk.

C
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^ Court of Appeals
of the State of Georgia

ATLANTA, May 10, 2007

The Court ofAppeals hereby passes thefollowing order:

MD07-09. HAMILTON v. RENEWED HOPE, INC.

Deborah Hamilton and her counsel, Francis X. Moore and FXM, P.C. d/b/a

Frank X. Moore and Associates, filed an emergency motion with this Court arguing

that the trial court improperly granted asupersedeas bond in the amount ofajudgment

for attorney's fees and expenses under OCGA §9-15-14. Hamilton has appealed the
judgment separately in Hamilton v. Renewed Hope, Inc., Civil Action No. A07D0276.

C

L

Pursuant to Court ofAppeals Rule 40 (b), this Court has the inherent authority

to issue emergency orders "as may be necessary to preserve jurisdiction of an appeal
or to prevent the contested issue from becoming moot." In order to invoke this
Court's emergency authority, however, a Rule 40 (b) motion must "[cjontain an
explanation why an order of this Court is necessary and why the action requested is
time sensitive." Here, no such showing has been made.

The trial court granted a supersedeas bond in the amount of the underlying
judgment, as it is authorized to do.1 Appellants' argument that the underlying
judgment was erroneously entered is not properly before us in this action, as it will be
addressed in Civil Action No. A07D0276. And Appellants' contention that they may

See OCGA § 5-6-46 (a).



L

c

be unable to post a bond likewise does not demonstrate that an order ofthis Court is

necessary, as failure to post a supersedeas bond would not deprive us ofjurisdiction

ofthe appeal of the underlying judgment.2 As Appellants have failed to satisfy the

requirements ofRule 40 (b), it follows that this motion is hereby denied.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta MAY 10 2007

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal of said court
hereto affixed the day andyear lastabove written.

UjjU £./^:;2EL Clerk.

See Jonas v. Jonas, 280 Ga. App. 155, 157 (1) (633 SE2d 544) (2006).
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^ Court of Appeals
of the State of Georgia

ATLANTA, May 16,2007

The Court ofAppeals hereby passes thefollowing order:

MD07-10. JACKSON v. REECE.

Derrick B. Jackson has filed a pro se "Petition for an Emergency Order in the

Appeals Court." Pursuant to Court ofAppeals Rule 40 (b), this Court has the inherent
authority to issue emergency orders "as may be necessary to preserve jurisdiction of
an appeal or to prevent the contested issue from becoming moot," and "[generally,
no order will be made ordirection given in an appeal until it has been docketed inthis
Court." In order to invoke the Court's emergency authority, a Rule 40 (b) motion
must "contain astamped 'filed' copy ofthe order being appealed" and "acopy ofthe
notice ofappeal, ifsuch has been filed in the trial court." Here, Jackson has no appeal
docketed inthis Court. Moreover, hefailed toattach astamped filed copy ofthe order
being appealed. Thus, as Jackson has failed to satisfy the requirements ofRule 40 (b),
it follows that this motion is hereby denied.

We note that this case appears to involve an appeal from an order denying
Jackson's petition for writ ofhabeas corpus. Habeas corpus actions lie within the
exclusive jurisdiction ofthe Supreme Court ofGeorgia.1

See Fullwood v. Sivley, 271 Ga. 248, 249 (517 SE2d 511) (1999).



t Court ofAppeals ofthe State ofGeorgia
S^ Clerk's Office, Atlanta

MAY 16 2007
/ certify that the above is a true extractfrom

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

CaS-^ £./^{-a£;2S- Clerk.
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i^ Court of Appeals
of the State of Georgia

ATLANTA, JUNE 5, 2007

The Court ofAppeals hereby passes thefollowing order:

MD07-11. ATLANDO HOLDINGS, LLC a Georgia limited liability
company, f/k/a MINDIS ACQUISITION CORPORATION, a
Georgia Corporation v. CATHELENE ROBINSON, CLERK
OF THE SUPERIOR COURT OF FULTON COUNTY,

GEORGIA, in her official and individual capacities

On June 1, 2007, moveant filed with this Court a motion under our Rule 40(b)
seeking a Petition for Writ ofMandamus todirect the clerk ofFulton County Superior
Court to prepare and transmit certain records on appeal. Moveant cites statutes and

£ case law which purport to give this Court original jurisdiction to hear a mandamus
action.

After the Constitution of the State of Georgia 1983 and the Supreme Court's
decision in Brown v. Johnson, 251 Ga. 436,437 (306 SE2d 655) (1983), however, the
Supreme Court has determined that a Petition for Writ ofMandamus should be filed
in the superior court and that the Supreme Court of Georgia is the proper Court to
determine the appellate issues.

Therefore, the above appeal is transferred to the Supreme Court of Georgia
pursuant to Art. VI, Sec. VI, Par. 111(5), Georgia Constitution 1983.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta jjj^j -5 2007

I certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals of Georgia.

C

Witness my signature andtheseal ofsaid court
hereto affixed the day andyear last above written.

Clerk.
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w Court of Appeals
of the State of Georgia

^ ATLANTA, June 8, 2007

The Court ofAppeals hereby passes the following order:

Motion Docket 07-012. THRASHER v. THE STATE.

Dexter Thrasherhasfiled an emergency motion, contending that the trialcourt

failed to consider his motion for a supersedeas bond and failed to postpone his June

11, 2007 surrender date following his convictions in the State Court of DeKalb

County for driving under the influence in violation of OCGA § 40-6-391 (a) (1).

Thrasher was convicted on May 29, 2007, and sentenced to 12 months, with the first

30days tobeserved injail and the balance probated, aswell as a fine and community

/ service. The trial court orally denied Thrasher's motion for a stay of the sentence

pending appeal, and ordered Thrasher to report to jail on June 11, 2007. Thrasher

subsequently filed a notice of appeal on June 4, 2007, and filed an application for an

appeal bond requesting a hearing or an extension of the surrender date. The

W emergency motioncontains copies ofemail messagespurportedly betweenThrasher's

defense counsel, an assistant solicitor for DeKalb County, and the law clerk for the

trial court, inwhich defense counsel confirms telephone conversations indicating that

the court would not hear the motion for an appeal bond before June 11, 2007, and

would not extend the surrender date.

The grant or denial of an appeal bond in convictions of any offense set forth

inOCGA § 40-6-391 is in the discretion of the convicting court. OCGA § 17-6-1 (g).

The procedure required by the law is that "after a sentence of imprisonment has been

imposed, the question of the appellant's custody pending final decision on appeal

should be reviewed and a fresh determination made by the trial court." Birge v. State,

238 Ga. 88, 89 (230 SE2d 895) (1976). In reviewing the question of Thrasher's

custody pending the appeal, "the court must give applicant notice of the hearing andC

C
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achance to appear and be heard. [Cit.]" Knapp v. State, 223 Ga. App. 267, 268 (477
SE2d 621) (1996).

While the trial court is free toexercise itsdiscretion in determining whether or

not to grant bond, "it is not free to refuse to exercise its discretion or to provide

defendant the opportunity to beheard onthis issue inan evidentiary hearing. The trial

court's refusal to consider bond constitutes a refusal to exercise discretion. [Cit.]
(Punctuation omitted.) Id.

The trial court must hold an evidentiary hearing on Thrasher's application for

an appeal bond, at which it may consider evidence presented during the trial of the

case as well as additional evidence.

The trial court must then answer four questions: 1) whether there is a

substantial risk the defendant will flee; 2) whether there is a substantial

risk the defendant will pose a danger to others in the community; 3)

whether there is a substantial risk the defendant will intimidate

witnesses or otherwise interfere with the administration of justice; and

4) whether it appears the appeal is frivolous or intended only for delay.

An affirmative answer to any of these four questions will uphold denial

of bond.

Id. at 268-269

Therefore,the trial court is ordered to stay the sentenceand hold an evidentiary

hearing on the question of Thrasher's appeal bond so as to prevent the issues raised

in this case from becoming moot and, "if it again determines that the application

should be denied, clarify the basis for its denial." Carter v. State, 267 Ga. App. 520,

527 (13) (600 SE2d 637) (2004). Thrasher shall be entitled to appeal the ruling of the

trial court on the bond hearing as provided by law and to address therein all other

issues not herein addressed.



C CourtofAppeals of the State ofGeorgia

Clerk's Office, Atlanta jyjij -8 2007
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

WZ-S^^ c,„,
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^ Court of Appeals
of the State of Georgia

^ ATLANTA, June 8, 2007

The Court ofAppeals hereby passes thefollowing order:

MD-07-13. JAMES WOODROW HENDERSON, JR. v. THE STATE.

Under Court of Appeals Rule 40 (b), Henderson has moved this court to stay

his criminal trial pending the resolution of his appeal of the trial court's order of June

6, 2007, denying his motion to dismiss the indictment against him because the State

allegedly violated his constitutional right to a speedy trial by failing to bring him to

trial for over 68 months. His notice of appeal and this motion were filed on June 7,

2007. His trial is scheduled to start on June 11, 2007.

A defendant is authorized to take a direct appeal of the denial of such motions,

and the notice of appeal in such cases normally operates to stay the proceedings,

unless the trial court determines that the appeal is frivolous. In the order denying

Henderson's motion, the trial court specifically held that the motion was frivolous and

filed for purpose of delay.

In Hubbard v. State, 254 Ga. 694, 695 (333 SE2d 827) (1985), our Supreme

Court recognized that if a defendant is to be afforded the full protection of his

Constitutional right to a speedy trial, a defendant must have the right to appellate

review before he is exposed to trial. "In the absence of a right to a speedy trial the

accused might suffer uncertainty, emotional stress, and the economic strain of a

pending prosecution indefinitely." Id. Should a trial court find a speedy trial motion
to dismiss was frivolous and dilatory, however, the filing ofan appeal from the denial

of the motion does not divest the trial court of jurisdiction of the case. McAlister v.

State, 236 Ga. App. 609, 610 (2) (512 SE2d 53) (1999). SeealsoRielli v. Oliver, 170

Ga. App. 699, 700 (318 SE2d 173) (1984).

W' In thiscase,the trialcourt's findings thatHenderson's motion wasfrivolous and

L.



L
filed for purpose of delay would ordinarily prevent Henderson's notice of appeal to

delay the trial until his appeal was decided. Because Henderson, in addition toalleging

that the trial court erred by denying the motion on the merits, also is asserting that the

trial court erred by making such findings, and that claim would be moot if the case

proceeds to trial, Baker v. State, 263 Ga. App. 462, 466-467 (2) (588 SE2d 288)
(2003), we must exercise ourauthority under Court ofAppeals Rule 40(b) to stay the

proceedings to keep that issue from becoming moot.

Accordingly, Henderson's motion isgranted and trial ofthe charges against him

will be delayed pending disposition of his appeal.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta JUN -8 2007

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal oj said court
hereto affixed the day and year last above written.

^ Upu zl- S\~£-',^~ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 29 m

The Court ofAppeals herebypasses thefollowing order:

MD07-14. GENARLOW WILSON v. THE STATE.

Pursuant to Court ofAppeals Rule 40 (b), Genarlow Wilson has filed a motion

seeking emergency relief from the order of the Superior Court of Douglas County

dismissingWilson's motion forbond pending appeal. Review ofthe motion, the order

of the Superior Court ofMonroe County granting habeas corpus, and the order of the

Superior Courtof Douglas Countyshowthat theunderlying appeal in this case isfrom

a ruling on a petition for habeascorpus in which the habeas court held that the statute

under which Wilson was sentenced was unconstitutional.

As appeals in cases concerning the constitutionality of statutes and habeas

corpus petitionsarewithintheexclusiveandgeneraljurisdiction ofthe Supreme Court

of Georgia, Ga. Const. 1983, Art. VI, § VI, Paras. II (1) and III (4); OCGA§ 9-14-22,

and this motion involves an appeal bond under OCGA § 9-14-52 (c), this motion is

transferred to the Supreme Court of Georgia for disposition.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta '̂f' 29 2007
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
heretoaffixed the day andyear last above written.

Oo^U £./t\*±.%^L Clerk.
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^ Court of Appeals
of the State of Georgia
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c

ATLANTA, AUG _7 2007

The Court ofAppeals herebypasses thefollowing order:

MD07-15. Skillem v. The State

On August 6, 2007, Warren Skillem filed the instant "Rule 40 (b) Motion"

seeking to challenge an unspecified order arising from his Cherokee County Case No.

93 CR 0432. Skillem contends that he has a right to "a timely and proper appeal of

[his] convictions," and to that end, this Court should vacate its decision in Case No.

A99A1417. In that opinion, we affirmed Skillern's convictions for child molestation,

aggravated child molestation, rape, and cruelty to children. Skillern v. State, 240 Ga.

App. 34 (521 SE2d 844) (1999). Since we issued that opinion, Skillem has challenged

or collaterally attacked his convictions on numerous occasions, primarily in the form

ofextraordinary motions for new trial, appeals from which were denied by this Court.

See, e.g., Case Nos. A06D0252, A06D0139, A06A0802, A06D0114, A05D0017,

A04A0069, and A04D0146.

1. Because Skillem has not properly identified an appealable order ofa lower

court for which this Court has jurisdiction to review, we are required to DISMISS his

motion for lack ofjurisdiction.

2. We further note for Skillern's edification that the Rule 40 (b) emergency

powers of this Court are extremely limited. We may only issue "such orders or give

direction to the trial court as may be necessary to preserve jurisdiction of an appeal

or to prevent the contested issue from becoming moot." The petitioner has not shown

us that exercising our inherent power would preserve a contested issue in a matter that

is ripe for appellate review in this Court. In fact, he cites only to closed actions for

which all avenues of appeal appear to be exhausted. Therefore, had we not dismissed

the motion, we would have denied it.
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3. Because Skillem has filed numerous applications and motions in this Court

pertaining to the same closed appeal, we caution him against filing future motions or

pleadings in this Court that have no substantial basis in law. Rule 15 permits this

Court to levy penalties for frivolous appeals, applications, or motions against a party

or his counsel (including pro se litigants pursuant to Rule 1 (d)) and the penalty shall

constitute a money judgment that may be levied against a prison account. Finally, it

is our duty to warn Skillem that repeated frivolous or abusive litigation may result in

his access to the courts being restricted. See Smith v. Adamson, 226 Ga. App. 698 (487

SE2d 386) (1997).

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta AUG ~7 2007
/ certify that the above is a true extract from

the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

Uf^ ZL.A~£.~,^- Clerk.



^, Court of Appeals
of the State of Georgia
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ATLANTA, NOV 28 2007

The Court ofAppeals hereby passes thefollowing order:

MD07-15. Skillern v. The State

The order issued on August 7, 2007 was proper. Themotion for proper order

is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta NOV 28 2007
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed thedayandyear last above written.

0!^...C./7\^r\WL. Clerk.
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^ Court ofAppeals
of the State of Georgia

ATLANTA, AUG 10 2007

The Court ofAppeals hereby passes thefollowing order:

MOTIONS DOCKET 07-016. IN RE: GREGORY FLAMER.

Gregory Flamer filed an emergency motion asking this Court to set aside an
order ofincarceration arising from a contempt order entered by Judge Craig Schwall
ofthe Fulton County Superior Court. According to Flamer, the trial court erred when
it failed to grant supersedeas pending appeal from the contempt order.

In an order dated June 27, 2007, the court found thatFlamer had committed at

least five separate acts ofperjury in conjunction with proceedings on apersonal injury
claim filed by Flamer. The court also found that these acts occurred in the court's
immediate presence or "so near thereto as to obstruct the administration ofjustice."
OCGA § 15-1-4 (a) (1). The court ruled that Flamer was in criminal contempt and
sentenced him to serve 100 days in the Fulton County Jail (20 days per contumacious
act, to run consecutively). See OCGA § 15-6-8 (5). The court also found Flamer in
civil contempt and ordered him to remain in the custody ofthe Fulton County Sheriff
until he paid $26,752.79 in attorney fees and $1,000 in litigation expenses arising
from the underlying civil action.

On July 11, 2007, Flamer filed a notice of appeal from the June 27, 2007
contempt order. On July 16, 2007, Flamer filed amotion in the trial court to set aside
or stay the order of incarceration, asserting that the filing ofanotice of appeal in this
Court operated as asupersedeas ofthe order, pursuant to OCGA §5-6-13 (a) and 5-6-
46. On August 2, 2007, the trial court granted the motion in part, ordering that the
portion of the contempt order requiring the reimbursement of attorney fees and
expenses be stayed pending the appeal. The court refused to stay the order of

Cr incarceration based upon Flamer's criminal contempt, citing OCGA § 5-6-13 (b).

L
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c

W

OCGA §5-6-13 (b) provides that, when afinding ofcontempt is based upon conduct
in the trial court's presence during aproceeding, the court has the discretion to decide
whether to grant supersedeas while an appeal from the contempt order is pending.

Having reviewed Flamer's emergency motion, we find that he has failed to
show that the trial court abused its discretion in denying his motion to grant the
supersedeas and stay the order of incarceration pending appeal. Accordingly, this
emergency motion is DENIED.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta ^yg ^q ?q

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.
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^ Court of Appeals
of the State of Georgia

c

ATLANTA, August 27, 2007

The Court ofAppeals hereby passes thefollowing order:

MD08001. ENDURACARE THERAPY MANAGEMENT, INC. v. DRAKE et
al.

Enduracare Therapy Management, Inc. filed this emergency motion for
supersedeas to stay pending appeal enforcement ofa November 9, 2006 judgment
obtained against it by Henry Drake and Mamie Bryant (State Court ofWayne County,
Civil Action No. 151-05-CVS-0020).

Pursuant toOCGA §9-11-62 (e) and Court ofAppeals Rule 40 (b), proceedings
in this case andin the lower court arehereby STAYED pending further ruling onthis

motion by this Court. This Court shall consider any briefregarding this motion which
is filed by any litigant in this case and physically received by this Court on or before
September 6, 2007.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta 106 27 2QQT
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature andthe seal ofsaidcourt
hereto affixed the dayandyear lastabove written.



t Court of Appeals
of the State of Georgia

ATLANTA, SEP 12 2007

The Court ofAppeals hereby passes thefollowing order:

MD08001. ENDURACARE THERAPY MANAGEMENT, INC. v. DRAKE et
al.

On November 9, 2006, the State Court ofWayne County entered judgment in
favor of Henry Drake and Mamie Bryant against CLC of Jesup/Jesup Healthcare
Center and Enduracare Therapy Management, Inc. ("Enduracare") (Civil Action No.
151-05-CVS-0020). Enduracare filed a notice of appeal from the judgment. On
August 2,2007, the trial court ordered any defendant who wishes to have the benefits
of supersedeas to file a supersedeas bond, with good surety, in the amount of
$7,700,000.On August 23,2007, Enduracare filed an affidavit ofindigence pursuant
to OCGA §5-6-47. On August 24,2007, Enduracare filed this emergency motion for
supersedeas requesting that this Court maintain supersedeas despite its inability to
post asupersedeas bond as ordered by the trial court. Three former defendants in the
action, Brentwood Nursing, LLC, BrentwoodHealthcare, LLC, and Jesup Healthcare,
LLC also filed amotion for supersedeas. Henry Drake and Mamie Bryant filed abrief
opposing Enduracare's motion.

Pursuant to OCGA § 5-6-47 (a), "[i]n all civil cases where the party taking an
appeal files an affidavit stating that because of [its] indigence [it] is unable to pay
costs or to post asupersedeas bond, ifany, as may be required by the trial judge as
provided in Code Section 5-6-46, the notice ofappeal and affidavit ofindigence shall
act as supersedeas." Accordingly, Enduracare's notice of appeal and affidavit of
indigence acts as supersedeas. As aresult, Enduracare's emergency motion is hereby



c
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c

DENIED as moot.

Drake and Bryant have taken the position that Enduracare is not indigent. If
Drake and Bryant were to comply with OCGA §5-6-47 (b), and contest the truth of
Enduracare's affidavit of indigence by verifying affirmatively under oath that the
same is untrue, issue would thereby be joined for determination by the trial court
under the rules of the court. We note that "[t]he judgment of the [trial] court on all
issues offact concerning the ability ofaparty to pay costs or give bond shall be final."

Furthermore, the motion for supersedeas filed by Brentwood Nursing, LLC,
Brentwood Healthcare, LLC, and Jesup Healthcare, LLC, ishereby DENIED as moot
since the judgment shows on its face that these litigants were no longer defendants in
the action when the trial court entered judgment.

Court ofAppeals oftheState ofGeorgia

n, ., nfr Atl , SEP 12 2007Clerk s Office, Atlanta

I certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature andthe seal ofsaid court
hereto affixed the day andyear lastabove written.

U>^ ZL. A\*f£.%,^L_ Clerk.



^. MOTIONS DOCKET

JUDGE # 10 MOTION DOCKET NUMBER 71/1)' 7)%- DC)£
DATE: 9- 77-20Q7KEC #:J"6^70 PALP BY: T/fTM+h,. klrrn'fia

CHARGE: OujQOtAMcfeod YoxSXrY.

c

STYLE: YJskl YA» MaJfex >&YT^gcri/ty (ntfCQJrt/^Qp O'tfff'
" / /(HQ./Jld^ Jt7AXJl/.\ 0

ATTY. EE:

,/ ?ATTY. NT: ///y, pfk<f N-er/JA <?
P 0>Hoxl3 J 0

LOWER CT. JUDGE: .fitrf.c? /fir,;//''&* T^ofl/YaMfa & *
LOWER CT. CASE # O7~0 T^-^t/d /
COUNTY: 7rou/> Prb.up C'O- 7—

BRIEFS FILED: Jufjjbuiwd f/'SfwJ

JUDGEMENT DATE:_3iilk7_ JUDGMENT: fi-£A*JT£l>

M.F.R. FILED:

REPONSES:

N.O.I. FILED:



i^ Court of Appeals
of the State of Georgia

ATLANTA, SEP 19 2007

The Court ofAppeals hereby passes thefollowing order:

MD-08-002. GRIER v. THE STATE.

Andre Grier was tried on a misdemeanor charge ofobstructing an officer and
afelony charge ofthe sale ofcocaine. The jury found him guilty ofthe misdemeanor
offense, and the court declared amistrial on the felony offense. The court sentenced
him for the misdemeanor charge to twelve months to serve and to pay a fine. On
August 6,2007, Grier filed amotion for new trial, as well as amotion for supersedeas
bond pursuant to OCGA § 17-6-1 (b) (1) and arule nisi for August 15, 2007 on his

£ motion for supersedeas bond.

Grier complains that, as ofthe filing date ofhis Rule 40 (b) motion, neither
bond nor hearing therefor has been set, yet he remains unlawfully incarcerated on only
amisdemeanor conviction. Because itappears that Grier has shown that he is entitled
to bond with respect to his misdemeanor conviction, the trial court is hereby
ORDERED to set such bond immediately in accordance with OCGA §17-6-1 (b) (1).

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta SEP 19 2°07
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.

Oo'sU £.s\»£.\^_ Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, SEP 19 2007

The Court ofAppeals hereby passes thefollowing order:

MD-08-002. GRIER v. THE STATE.

Andre Grier was tried on a misdemeanor charge ofobstructing anofficer and
afelony charge ofthe sale ofcocaine. The jury found him guilty ofthe misdemeanor
offense, and the court declared amistrial on the felony offense. The court sentenced
him for the misdemeanor charge to twelve months to serve and to pay a fine. On
August 6,2007, Grier filed amotion for new trial, as well as amotion for supersedeas
bond pursuant to OCGA § 17-6-1 (b) (1) and arule nisi for August 15, 2007 on his

/ motion for supersedeas bond.

Grier complains that, as ofthe filing date ofhis Rule 40 (b) motion, neither
bond nor hearing therefor has been set, yet he remains unlawfully incarcerated on only
amisdemeanor conviction. Because itappears that Grier has shown that he is entitled
to bond with respect to his misdemeanor conviction, the trial court is hereby
ORDERED to set such bond immediately in accordance with OCGA §17-6-1 (b) (1).

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta SEP l9 2°°7
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.
Witness my signature and the seal ofsaid court

hereto affixed the day and year last above written.

(aJ^ £• s\*£-; Clerk.

C
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^ Court of Appeals
of the State of Georgia

ATLANTA, SEP 28 2007

The Court ofAppeals herebypasses thefollowing order:

MD-08-003. GEORGIA COMMISSARY SUPPLIERS, LLC v. DOUGLAS.

Georgia Commissary Suppliers, LLC ("GCS") seeks a stay of the "State of
Georgiaprison commissaries procurement (SolicitationNo. 46700-019-0000007383)"
pending appellate review ofthe trial court's final order dismissing GCS's action for
a declaratory judgment and injunctive relief.

In its complaint, GCS sought to enjoin the Georgia Department of
Administrative Services ("DOAS"), through its Commissioner Brad Douglas, from

/ "reissuing the prison commissaries RFP [request for proposal]." It appears from the
filings before this Court, however, that the request for proposal has since been
reissued. Thus, GCS now asks the Court to "enjoin the rebidding of the contract of
any bids," specifically to enjoin the DOAS from "accepting bids on any re-issued RFP
during the pendency of GCS's appeal."

"It is a rather fundamental rule of both equitable jurisprudence and appellate

procedure, that ifthe thing sought to be enjoined in fact takes place, the grant or denial
ofthe injunction becomes moot." Jackson v. Bibb County School Dist., 271 Ga. 18,
19 (515 SE2d 151) (1999) (citation and punctuation omitted); see also Brown v.
Spann, 271 Ga. 495, 496 (520 SE2d 909) (1999). Aparty cannot avoid this rule by
expanding after the fact the nature ofthe injunctive reliefsought. See Bd. ofCommrs.
ofRichmond County v. Cooper, 259 Ga. 785 (387 SE2d 138) (1990).

Because the reissuance of the request for proposal has occurred, the denial of
GCS's request to enjoin the reissuance is now moot. GCS cannot, under the guise of
supersedeas, ask for a different form ofinjunctive relief than what it sought below.

W GCS's motion for a stay is hereby DENIED.



Court ofAppeals ofthe State ofGeorgia
^ Clerk's Office, Atlanta SEP 28 2007

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal of said court
hereto affixed the day and yearlast above written.

OoJU £.A\jL',?EL Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, OCT 1 2007

The Court ofAppeals hereby passes thefollowing order:

MD-08-004. MOODY FAMILY HOUSING, LLC v. REGIONS BANK.

Moody Family Housing, LLC has filed a motion for a Rule 40 (b) emergency
order. It seeks from this Court a writ of supersedeas, summarily asserting it "will

suffer irreparable harm ifthe appointment ofa receiver is permitted to move forward
while [its] appeal is pending" and that "[t]he receiver will oust [it] from, and take
control of, the project underlying the dispute, including the project assets."

I ARule 40 (b) motion for an emergency order must contain, among other things,
"a stamped 'filed' copy of the order being appealed" and an "explanation why an
order of this Court is necessary." Moody Family Housing's motion fails to include
such anorder and fails to provide a sufficient explanation why an order of this Court

is necessary. Moody Family Housing may supplement its motion within five (5) days
of this order to comply fully with this Court's Rule 40. Failure to supplement as
ordered herein may result in the dismissal or denial of Moody Family Housing's
motion for a Rule 40 (b) emergency order.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta 0CT 1 2007
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature andthe seal ofsaid court
hereto affixed the day andyear lastabove written.

C

Uj^U £./*}»£. ,^_ Clerk.



C Court of Appeals
of the State of Georgia

ATLANTA, October 10, 2007

The Court ofAppeals hereby passes thefollowing order:

MD-08-004. MOODY FAMILY HOUSING, LLC v. REGIONS BANK.

Moody Family Housing, LLC has filed a motion for a Rule 40 (b) emergency
order, seeking a writ of supersedeas. Because Moody Family Housing, LLC has
failed to show that such an order is warranted, its motion is hereby DENIED.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta OCT 10 2007

/ certify that the above is a true extract from
i^ the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and theseal ofsaid court
hereto affixed the dayandyear last above written.

US^U c./*\~£-\'^- , Clerk.
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i^ Court of Appeals
of the State of Georgia

ATLANTA, OCT 19

The Court ofAppeals hereby passes thefollowing order:

MD08-005. SKILLERN v. THE STATE.

On October 16, 2007, Warren Skillem filed the instant "Rule 40 (b) Motion"

seeking to challenge the trial court's "Order Denying His Extraordinary Motion for

New Trial," issued on October 20,2003. The instant motion augments a "Rule 40 (b)

Motion" Skillem filed on August 6, 2007, which this Court dismissed for lack of

jurisdiction on August 7, 2007, finding that Skillem had not properly identified an

appealable order of a lower court. As noted in that order, had we not dismissed the

£ motion, we would have denied it because Skillem "has not shown us that exercising

our inherent power would preserve a contested issue in a matter that is ripe for

appellate review in this Court. In fact, he cites only to closed actions for which all

avenues ofappeal appeartobeexhausted." ThoughSkillem's instantmotion rectifies

theomission inhis previous motion, it does notchangethe result. Skillempreviously

filed an application for interlocutory appeal of the trial court's order denying his

extraordinary motion for new trial, whichwe properly denied. Skillern's emergency

motion challenging that same order is likewise DENIED.

Court ofAppeals of the State of Georgia

Clerk's Office, Atlanta OCT 19 2007

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signatureand the seal of said court
hereto affixed the day and year last above written.

^ ~~tl

c
UJA-: z:/-rCL-,7ELxierL



c
Court of Appeals
of the State of Georgia

ATLANTA, QQJ gQm

The Court ofAppeals hereby passes thefollowing order:

MD08-005. SKILLERN v. THE STATE.

On October 25, 2007, Warren Skillem filed a "Rule 37 (d) Motion for

Permission to File a Second Motion for Reconsideration" with an accompanying

"Second Motion for Reconsideration;" a "Motion for Sanctions Against District

Attorney Garry Moss;" and a "Motion for Reconsideration."

Having considered the motions, they are hereby DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta QQJ 3 Q£007
/ certify that the above is a true extractfrom

the minutes ofthe CourtofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
heretoaffixedthe day andyear last above written.

C+PU £./r\~£',?Z-
, Clerk.



Court of Appeals
C of the State of Georgia

ATLANTA, JAN 4 2008

The Court ofAppeals hereby passes thefollowing order:

MD08-005. SKILLERN v. THE STATE.

The Court's Order of October 19,2007, is hereby vacated and this Order

substituted in its place:

On October 16, 2007, Warren Skillem filed the instant "Rule 40 (b) Motion"

seeking to challenge the trial court's "OrderDenying His Extraordinary Motion for

New Trial," issued on October 20,2003. The instant motion augments a "Rule 40 (b)

Motion" Skillem filed on August 6, 2007, which this Court dismissed for lack of

jurisdiction on August 7, 2007, finding that Skillem had not properly identified an

^ appealable order of alower court. As noted in that order, had we not dismissed the
motion, we would have denied it because Skillem "has not shown us that exercising

our inherent power would preserve a contested issue in a matter that is ripe for

appellate review in this Court. In fact, he cites only to closed actions for which all

avenues ofappeal appear tobeexhausted." Though Skillem'sinstant motion rectifies

theomission inhisprevious motion, itdoes notchange theresult. Skillempreviously

filed an application for discretionary appeal of the trial court's order denying his
extraordinary motion for new trial, which we properlydenied. Skillern's emergency

motion challenging that same order is likewise DENIED.

Court ofAppeals of the State of Georgia

Clerk's Office, Atlanta Jy\N 4 2008

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.



Court of Appeals
C of the State of Georgia

ATLANTA, JAN 4 2008

The CourtofAppeals hereby passes thefollowing order:

MD08-005. SKILLERN v. THE STATE.

On November 13,2007, Warren Skillem filed three motions, including Motion

for Proper Orders, Motion for Copy of "Application for Interlocutory Appeal" and

Copy of Denial Order, and Motion for Stay of Judgements (sic). Having read and

considered the motions, it is hereby ORDERED as follows:

(1) This Court's Order ofOctober 19,2007, contained a typographical error

and should have stated that "Skillem previously filed an application for discretionary

appeal of the trialcourt's orderdenying hisextraordinary motion for new trial,which

we properly denied." Because a substitute Ordercorrecting the error is being issued

^ concurrently with this Order, the Motion for Copy of "Application for Interlocutory
Appeal" and Copy of Denial Order is hereby DENIED as moot.

(2) As discussed above, "a fraudulent document [i.e., application for

interlocutoryappeal!"has notbeenfiled in Skillern's name. Accordingly, the Motion

for Stay of Judgements (sic) is DENIED as moot.

(3) Finally,asa substituteOrdervacatingthisCourtOrderof October 19,2007,

is being issued concurrently with this Order, Skillern's request to receive a proper

copy of the vacated Order is moot. Accordingly, the Motion for ProperOrders also

is DENIED as moot.

L

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta J^' A ™nn

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

US^ ZL. /*]»£•; 2EL Clerk.



c

MOTIONS DOCKET

JUDGE # QtY—~~ MOTION DOCKET NUMBER 'lit U -O V~ <7cj£

DATE: /g 4__l^>c?^REC #: PAID BY:^/^f^

CHARGE:

STYLE:, ^li^^lL. ftY>*J*Ag 7* /LA^yT 'JrW^fnxAst/
,XU/t*t*<&vt^> / g^*^ ' £

ATTC. NT: kJJj^YC^ ft*^traLs(_

. ~Y?i o 4<j-<7~^-7t/£
atiy. EB^4//_^__i>e^^ /2-<£Y*l

, 4*u&0j^j*4l*Jk. , ,Ag* / «j£g.
tj<f /C£^»JZ^ £^££gr u^__________Z

LOWER CT. JUDGE: t^/. ^
LOWER CT. CASE # G.<~/*X&<£</
COUNTY: /^it^— U^tyt^L

BRIEFS FILED:

JUDGEMENT DATE: /lO/J-tfd ? JUDGMENT:

M.F.R. FILED: /0~7X'~07
REPONSES:

N.O.I. FILED:



c

L

Court of Appeals
of the State of Georgia

ATLANTA, QQJ 2 4 2007

The Court ofAppeals hereby passes thefollowing order:

MD08-006. LAWAL v. SELECT PORTFOLIO SERVICING, INC.

Shade Lawal has filed an emergency motion with this Court seeking a

temporary restraining orderagainst SelectPortfolio Servicing, Inc., toprevent it from

foreclosing on appellant's home on November 6, 2007. Movant seeks the issuance

of the injunction through November 12, 2007, the date upon which a show cause

hearing will occur in the Superior Court of Cobb County. Based on appellant's

motion, issues to be considered at the November 12, 2007, hearing pertain to the

nonmovant's contempt of court, tampering with a court order, and refusal to obey a

court order.

Lawal appeals from an order of the Presiding Judge of the Superior Court of

Cobb County denying Lawal's request for an emergency hearing on his emergency

motion for preliminary injunction andtemporary restraining order, which wasissued

after review of Lawal's motion and the judgment entered by Judge Staley of the

Superior Court. With hismotion, movant attached theorderfrom thePresiding Judge

denying his motion, but he did not attach the motion or the judgment entered by

Judge Staley.

Appellant has moved for a temporary restraining order and preliminary

injunction. The evidence does not warrant such order. The granting or denying of



L

c

L

apending appeal is adecision within this court's discretion. This court has exercised
its discretion and denies the motion.

Court ofAppeals of the State of Georgia

Clerk's Office, Atlanta HPT 24 2007
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness mysignature and the seal of said court
hereto affixed the day and year last above written.

£u^ r. , Clerk.
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w
Court of Appeals
of the State of Georgia

ATLANTA, ACT 3 0 2007

The Court ofAppeals hereby passes thefollowing order:

MD08-007. SKILLERN v. THE STATE.

On October 25, 2007, Warren Skillem filed a "Rule 40 (b) Motion.

Having considered the motion, it is hereby DENIED.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta QQT g Q onn7
/ certify that the above is a true extract from

the minutes ofthe Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

________ ___>_-_£_____=:._«
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C Court of Appeals
of the State of Georgia

ATLANTA, November 9, 2007

The Court ofAppeals hereby passes thefollowing order:

MD08-008. SKILLERN v. JUDGE FRANK MILLS, III.

OnNovember 6, 2007, Warren Skillem filed a "Rule 40 (b) Motion."

Having considered said motion, it is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta HO'/ -9

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaidcourt
hereto affixed the dayandyear last above written.

C

CajsU ZL.A\»£l\^_ , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, DEC -4 2007

The Court ofAppeals hereby passes thefollowing order:

MD08-009. WILEY CURRY v. GABLES RESIDENTIAL SERVICES, INC.,
D/B/A DUNWOODY GABLES APARTMENTS, JULIE COBB-EMPLOYEE,
AMANDA GRIFFIN-EMPLOYEE, CEDRIC BENTON-EMPLOYEE

Appellant/PlaintiffWiley Curry's "Motion to Emergency Expedited Appeal and
Supersedeas" is hereby DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta DEC -4 2007
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal of said court
hereto affixed the dayandyear last above written.

OJJU zi./f\~£-\^~ Clerk.



( MOTIONS DOCKET

JUDGE # 7^ MOTION DOCKET NUMB ER fl}h'62'f)OIO

DATE: \1>~ OV'O n REC #: PAID BY: Jfffi

C

C

CHARGE: "7 Ji^t e^rvt^^l.
STYLE: V/Oft-AA***. jfajUu*, y Q^cH^^ ^\(X^O ov-^&

ATTY. NT: jQuaajU* Tj&'lU*-. '7&b -? H®
tA^ij •*& rh*Uj ?<¥7

fljuivkntUl) 6-* 3sH/£^

ATTY. EE: ^c£t£^ UUJHr* f̂fe
^7o Q/YLy^A ' fid. _____« 10/a.

/

&r2*2*'7

LOWER CT. JUDGE: 4>Mm'cJ ft, 'S****^
LOWER CT. CASE # ®7 -W y.T2/vS"
COUNTY:

BRIEFS FILED: fj 7

JUDGEMENT DATE: M'tO'Q1] JUDGMENT: -^#*uJlJ/

M.F.R. FILED:

REPONSES:

N.O.I. FILED:



^ Court of Appeals
of the State of Georgia

ATLANTA, DEC 20 2007

The Court ofAppeals hereby passes thefollowing order:

MD08-010. SKILLERN v. PARIS, et al.

On December 3,2007, Warren Skillem filed an emergency motion under Court
ofAppeals Rule 40 (b) in conjunction with an application for discretionary appeal.
Skillern's motion fails to satisfy the requirements ofRule 40 (b), and is accordingly
DENIED. We also note that Skillern's application for discretionary appeal,

Application No. A08D0145, was denied on December 14, 2007.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta DEC 20 2007
/ certify that the above is a true extract from

the minutes of the Court ofAppeals ofGeorgia.

Witness my signature andthe seal ofsaidcourt
hereto affixed the day and year last above written.

US*; __.S\~L\^-. Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, OEC 14 2007

The Court ofAppeals hereby passes thefollowing order:

MD-08-0011. THOMAS v. THOMAS.

Appellant Christy Bedford Thomas filed a Motion for Emergency Relief on
December 14, 2007. Appellant's motion fails to satisfy the criteriaset forth in Court

of Appeals Rule 40 (b) and therefore, the motion is DENIED.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta DEC 14 2007
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

, Clerk.
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/ Court of Appeals
of the State of Georgia

C

ATLANTA, FEB "7 2008

The Court ofAppeals hereby passes the following order:

MD08-012. WARREN SKILLERN v. THE STATE

Warren Skillem, the pro se movant, has filed a Motion to Recall the Remittitur in

A07A2487, Skillem v. The State. That appeal was dismissed by this Court's order of

August 27, 2007. Thereafter, Skillem filed an Application for Certiorari with the Supreme

Court ofGeorgia which was denied by that Court on November 27, 2007. The remittitur

issued from this Court on November 29, 2007 divested this Court of jurisdiction.

This Courtcannotrecall the remittitur, unless it was issued through mistake, neglect,

inadvertence or the like. Slappey v. Georgia Power, 109 Ga. App. 850 (137 SE2d 537)

(1964). The issuance ofthe remittitur in this case did not occur under such circumstances

as would permit this Court to recall the remittitur. As such, Skillern's remedy to have the

remittitur recalled is to petition the Supreme Court ofGeorgia or the Supreme Court ofthe

United States. Therefore, Skillern's motion is hereby DENIED.

This Court notes that since his initial appeal in 1996, Skillem has filed some 29

additional actions in this Court. Skillem has had a full and complete review of the issues in

his convictions raised on appeal. Additionally, itappears the Supreme Court ofGeorgia has

done athorough and complete job in reviewing his Application for Habeas Corpus and other

prayers for relief, that Court having at least 29 different actions in his name.



^ The following lists enumerate the cases docketed in this Court and the Supreme Court
of Georgia in the name of Warren Skillem.

The Court of Appeals of Georgia

A96A2212 Warren Skillem v. The State

A99A1150 Warren Skillem v. The State

A99A1417 Warren Skillem v. The State

A02D0058 Warren Skillem v. The State

A03A1572 Warren Skillern v. Judge Shepherd Howell

A03A2184 Warren Skillem v. Fred Brown

A03D0446 Warren Skillem v. The State

A04A0069 Warren Skillem v. The State

A04D0146 Warren Skillem v. The State

A05D0017 Warren Skillem v. The State

A06A0802 Warren Skillem v. The State

A06D0114 Warren Skillem v. Kathy Carter

A06D0139 Warren Skillem v. Kathy Carter

A06D0211 Warren Skillem v. Wallace Rogers

A06D0252 Warren Skillem v. Kathy Carter

A07A2487 Warren Skillem v. The State

A07D0212 Warren Skillem v. Robert Paris, Sheriff

A08D0145 Warren Skillem v. Robert Paris, Sheriff

MD-231 Warren Skillem v. The State

MD-06-09 Warren Skillem v. The State

MD-06-12 Warren Skillem v. The State

C



c
MD-06-13

MD-06-24

Warren Skillem v. The State

Warren Skillem v. The State

MD-07-15 Warren Skillem v. The State

MD-08-05 Warren Skillem v. The State

MD-08-07 Warren Skillem v. The State

MD-08-08 Warren Skillem v. The State

MD-08-10 Warren Skillem v. The State

MD-08-12 Warren Skillem v. The State

MD-08-15 Warren Skillern v. Paris, et al.

The Supreme Court of Georgia

S01D1692 Warren Skillem v. The State

S02D1773 Warren Skillem v. The State

S02O1904 Warren Skillem v. Shepherd Lee Howell, Judge

S03A1229 Warren Skillem v. Shepherd Lee Howell, Judge

S03D1593 Warren Skillem v. The State

S03D1704 Warren Skillem v. Albert Rahn, III, et al.

S03D1855 Warren Skillem v. Charles P. Rose, Judge

S03H1863 Warren Skillem v. Hugh Smith, Warden

S04C0562 Warren Skillem v. The State

S04C1185 Warren Skillem v. The State

S04D0254 Warren Skillem v. Department of Corrections

S04D1072 Warren Skillem v. The State

S04H1406 Warren Skillem v. Hugh Smith, Warden

S04O2020 Warren Skillem v. Frank C. Mills, III, Judge

C
S05C0475 Warren Skillem v. The State



S05D0573 Warren Skillem v. The State

S05O1430 Warren Skillem v. Sherie M. Welch, Clerk

S05T0303 Warren Skillem v. The State

S05T1263 Warren Skillem v. Tony Howerton, Warden

S06C1074 Warren Skillem v. Wallace Rogers, Jr.

S06C1224 Warren Skillem v. Kathy Carter, et al.

S06D0936 Warren Skillem v. Kathy Carter, et al.

S06H0016 Warren Skillem v. Hilton Hall, Warden

S06H0555 Warren Skillem v. Hugh Smith, Warden

S06T1556 Warren Skillem v. The State

S07C1345 Warren Skillem v. Robert Paris, Sheriff, et al.

S07C1904 Warren Skillern v. The State

S07D1905 Warren Skillern v. The State

S08C0056 Warren Skillem v. The State

Parties are not entitled to re-litigate their appeals. To do so trivializes the entire

judicial process and wastes valuable resources ofthe courts.

On August 7,2007, this Court issued an order in MD 07-015, Warren Skillem v. The
State, stating that "Because Skillem has filed numerous applications and motions in this
Court pertaining to the same closed appeal, we caution him against filing future motions or
pleadings in this Court that have no substantial basis in law." Additionally, this Court
cautioned the movant that monetary penalties may result and that repeated frivolous abuse

of litigation may result in his access to this Court being restricted. See Smith v. Adamson,
226 Ga. App. 698 (487 SE2d 3&6)(1997).

Since this Court's order in MD07-015, Skillem has filed six Rule 40(b) Emergency



c
Motions and has had one direct appeal docketed. We note that the date of the Notice of

Appeal in the direct appeal was prior to the Court's order in MD07-015.

Since Skillern's filings subsequent to the Court's order ofAugust 7, 2007 have all

been frivolous and/or abusive litigation, it is hereby ordered that Skillem be fined $250.00,

and that the clerk of this Court notify and direct the Superintendent of the facility where

Skillem is being housed to freeze his prison inmate account until that amount is accumulated.

The Superintendent ofthe facility is then directed to forward the $250.00 fine to the clerk

of this Court as set out in Court of Appeals Rules 7 and 15.

Skillem is further advised thatthefiling ofcontinued frivolous and abusive litigation

matters may result in additional fines and penalties.

Finally, this Court orders and directs that the clerk ofthis Court not docket or file any

^ future pleadings from Skillem until such time as the Court has reviewed the pleadings and
made a determination that there is a justiciable issue to be decided by the Court. Without

such review and decision, this Court will order and direct that the clerk return the pleadings

to Skillem.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta FEB -7 2008

/ certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals of Georgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, DEC 21 2007

The Court ofAppeals herebypasses thefollowing order:

MD08-013. WILLIAMS v. THE GEORGIA PROFESSIONAL STANDARDS

COMMISSION.

On December 21,2007, Charles G. Williams, III filed an emergency motion for

a stay ofthe Lee County Superior Court's decision, which affirmed the administrative

agency's revocation of his teaching certificate. No application for discretionary

appeal for review of this decision has been filed or granted in this Court. Williams's

motion fails to satisfy the requirements for the exercise of this Court's power under

Rule 40 (b), and therefore, the motion is DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta DEC 21 2007
/ certify that the above is a true extract from

the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

OJ^ ZL. /*}*£. . 2
, Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, JAN 18 2008

The Court ofAppeals hereby passes thefollowing order:

MD-08-14. GILFORD v. THE STATE.

Shannel Gilford has filed an emergency motion requesting that this Court stay

her detention center sentence or, in the alternative, grant her a supersedeas bond

pending appeal.

The grant ordenial ofan appeal bond is amatter within the sound discretion of
the trial court and this Court will not control that discretion unless it has been

flagrantly abused. See, e.g., Branan v. State, 285 Ga. App. 717, 718 (647 SE2d 606)
(2007). The trial court, having held a hearing atwhich Gilford hadanopportunity to
present evidence and argument, has exercised its discretion and denied Gilford's
motion tostay hersentence and also denied hermotion for supersedeas bond pending

appeal. Gilford having shown no flagrant abuse of that discretion, her emergency

motion is accordingly DENIED.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta JAN 18 2008
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignatureand the seal ofsaid court
hereto affixed the day andyear last above written.

OojU £.A\*fL',-&L. Clerk.
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4^ Court of Appeals

of the State of Georgia

c

ATLANTA, JAN 28 2008

The Court ofAppeals hereby passes thefollowing order:

MOTION DOCKET-08-15. SKILLERN v. PARIS et al.

Warren Skillern, a prisoner proceeding pro se and in forma pauperis, has filed

an emergency motion pursuant to Court ofAppeals Rule 40 (b) requesting that this

Court direct the Superior Court ofGordon County to vacate itsorder filed onJanuary

9,2008, dismissing Skillern's motion to set aside judgment pursuant to OCGA §9-11-

60 (d) in Civil Action No. 07CV45215 brought by Skillern against Robert Paris,

Sheriff, and the Gordon County Board ofCommissioners. The Superior Court order

attached to the motion notes that the Superior Court dismissed the action by order

dated March 2, 2007, and that, on December 14, 2007, this Court denied Skillern's

application for a discretionary appeal from the Superior Court's prior order denying

a motion to set aside dismissal of the action.

According to Skillern, he filed two motions to set aside in the action, and an

emergency order vacating the Superior Court's dismissal order on the current motion

to set aside is necessary so that the Superior Court can rule on the motion and he will

"have something to appeal." Pursuant to a Rule 40 (b) emergency motion, "[i]n the

exercise of its inherent power this Court may issue such orders orgive such direction



c

C

to the trial court as may be necessary to preserve jurisdiction of an appeal or to

prevent the contested issue from becoming moot."

Because the emergency motion shows no basis for this Court to exercise its

inherent power under Rule 40 (b), the motion is denied.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta "AN 28 2008
/ certify that the above is a true extract from

the minutes ofthe CourtofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

UjA^ £. S\»£ \ 2E Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, FEB -7 2D08

The Court ofAppeals herebypasses thefollowing order:

MOTION DOCKET-08-016. HWANG v. THE STATE.

On January 23, 2008, in the State Court of DeKalbCounty, Criminal Action
No. 07C095225-1 A, AnitreaHwangpled guilty to drivingwith a suspended license

and the trial court imposed a 12 month sentence, ordering Hwang to serve 10 days of
the sentence in confinement. Hwangis currently servingher sentence in the DeKalb

County Jail with aprojected release date ofFebruary 11,2008. Hwang filed anotice
of appeal on January 25, 2008, and then waited until January 28, 2008, to file a

^_ motion for appeal bond. She has now filed an emergency motion with this court,
asking us to stay her sentence of 10 days in confinement on the ground that the trial
court imposed the sentence under the mistaken impression that it did not have the
discretion to probate or suspend the entire sentence.

OCGA § 17-6-1 (b)(1)provides that, except in cases inapplicable here, "at no

time... while an appeal ispending, shall any person charged with amisdemeanor be

refused bail." While we will not stay the execution of the sentence, we do direct the

trial court to seta reasonable appeal bond instanter or, inthealternative, to order the
release ofHwang onherown recognizance pending the resolution ofher appeal. The
Clerk of thisCourt ishereby directed to immediately transmit a copy of thisOrder to

the Clerk of the State Court of DeKalb County.

C



C Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta FEB "7 2008

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
heretoaffixedthe day andyear last above written.

Uf^ ZL./ir\»7L','^L- Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, FEB -8 2008

The Court ofAppeals hereby passes thefollowing order:

MD08-017. CHRIS YAGER v. JERRY WALKER, ET AL.

The movanthas filed an Emergency Motion pursuant to Court ofAppealsRule

40(b) asking that we stay an order of the SuperiorCourt of HenryCounty. Because

this Court would not be deprived of jurisdiction to consider the merits of the

Application for Discretionary Appeal or, should that application be granted, the

merits ofthe appeal itself, this matter isnot an emergency within the meaning ofRule

40(b).

Therefore, the motion is DENIED.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta FEB -8 2008

/ certify that the above is a true extractfrom
theminutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

Clerk.

OjjU zl.A\~L',^L
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w Court of Appeals
of the State of Georgia

ATLANTA, FEB 12 ^

The CourtofAppeals herebypasses thefollowing order:

MOTION DOCKET 80-018. RESEARCH IN MOTION LIMITED, et al. v.
RASTEREX HOLDINGS, LLC.

Research in Motion Limited ("Movant") has filed an "Emergency Motion to

File Confidential Exhibit Under Seal" pursuant to Court ofAppeals Rules 30 (e) and

40 (b). Movant intends to file an application for interlocutory review on or before

February 15, 2008, and file therewith one exhibit from the trial court which

purportedlycontains trade secretsor confidential information. That exhibit is the trial

court's order on summary judgment, dated February 1, 2008, which Movant states is

already under seal in the trial court. The motion to file the exhibit under seal is

hereby GRANTED.

Movant is instructed to attach to its application for interlocutory review a copy

of this order.

C

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta FEB 12 2008
/ certify that the above is a true extractfrom

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
HL . hereto affixed the day and year last above written.

OO^ Zr/*}^^^ , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA,
FEB 19 2008

The CourtofAppeals herebypasses thefollowing order:

MD-08-019. In re A. L. R.

The above-styled matter came before this court pursuant to an emergency
motion under this court's Rule 40 (b). The movants, petitioners below, seek a
stay of the order of the Superior Court of Lamar County entered February 14,
2008, which dismissed their petition for adoption upon the grounds that
petitioners are not bona fide residents of the State of Georgia as required by
OCGA § 19-8-3 (a) (3).

Petitioners filed a Notice of Appeal on February 19,2008, seeking review
of the same trial court order which is the subject of their emergency motion. The
filing of the Notice of Appeal serves as supersedeas upon payment of all costs in
the trial court by the appellants. See OCGA § 5-6-37 and OCGA § 5-6-38.
Therefore, it is unnecessary for this court to issue any order to preserve its
jurisdiction, nor is it necessary for this court to issue any order to prevent the
issue in the underlying appeal from becoming moot. This, then, is not an
"emergency" within the meaning of Rule 40 (b), and the motion for a stay is
denied.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta f£g jq ~u«

/ certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

CAjjt-i z. A\~£.;;_____
Clerk.
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(^ Court of Appeals
of the State of Georgia

ATLANTA, MAR 2 7 2008

The Court ofAppeals herebypasses thefollowing order:

A07A1963. SPARKS v. JACKSON.

Appellant Rhonda Spradley Sparks hasmoved thisCourtunderRule 40(b)for

an emergency orderdirecting the clerkofthe SuperiorCourt ofDoughertyCountyto

stop payment on check No. 025249 (payable to Sonya Jackson) in the amount of

$251,029.21. Sparks points out that the amount of the checkexceeds that authorized

in ouropinion in this matter. See Sparks v. Jackson, Ga. App. , slip op. at 8 (1)

(Case No. A07A1963; decided February 29, 2008).

We agree with Sparks. Our opinion expressly states:

Weagree withSparks, however, that the trialcourterredin awarding all

of the Policy proceeds to Jackson. Jackson's vested interest in the

proceeds of thePolicy is limited to theamount of insurance thedeceased

agreed to maintain at the time of the settlement agreement, which was
$220,000. Thus, Jackson, for the benefit of the deceased's children, is

entitled to $220,000 of the interpleaded funds and that portion of the

$10,644.16 in interestdepositedwiththe courtthat is attributablethereto.

Sparks is entitled to the remainder of the proceeds. Onremand, the trial

court is directed to enter judgment accordingly.

Slip op. at 8 (1).

Despite this language, the trial court on March 21, 2008 authorized the Clerk
ofthe Superior Court to distribute $251,029.51 to Jackson. This appears to exceed the
amount weauthorized in ouropinion. Accordingly, wehereby ordertheClerk of the

i^ Superior Court ofDougherty County to immediately stop payment on the check. We
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further order the trial court to inquire into the matter and to recalculate the payment

in accordance with our opinion. Furthermore, the trial court shall take measures to

recoup anyexcess funds thatmay already be in thehands of Jackson. Theemergency

motion is accordingly GRANTED.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta WAR 2 ? 2008
/ certify that the above is a true extract from

the minutes ofthe Court ofAppealsofGeorgia.

Witness my signature and theseal ofsaid court
hereto affixed thedayandyear last abovewritten.

C*pU ZL.A»&\^- Clerk.



(^ Court of Appeals
of the State of Georgia

ATLANTA, MAR 28 2008

The Court ofAppeals herebypasses thefollowing order:

MD-08-020. SPARKS v. JACKSON.

Due to a clerical error, we vacate our prior order, dated March 27, 2008, and

hereby substitute this order.

Movant Rhonda Spradley Sparks has moved this Court under Rule 40 (b) for

an emergency order directing the clerk of the Superior Court ofDougherty County to

stop payment on check No. 025249 (payable to Sonya Jackson) in the amount of

$251,029.21. Sparks points out that the amount of the check exceeds that authorized

/ in our opinion in this matter. See Sparks v. Jackson, Ga. App. , slip op. at 8 (1)

(Case No. A07A1963; decided February 29, 2008).

We agree with Sparks. Our opinion expressly states:

We agree with Sparks, however, that the trial court erred in awarding all

of the Policy proceeds to Jackson. Jackson's vested interest in the

proceeds ofthe Policy is limited to the amount ofinsurance the deceased

agreed to maintain at the time of the settlement agreement, which was

$220,000. Thus, Jackson, for the benefit of the deceased's children, is

entitled to $220,000 of the interpleaded funds and that portion of the

$10,644.16 in interest deposited with the court that is attributable thereto.

Sparks is entitled to the remainder of the proceeds. On remand, the trial

court is directed to enter judgment accordingly.

Slip op. at 8(1).

Despite this language, the trial court on March 21, 2008 authorized the Clerk

W ofthe Superior Courtto distribute $251,029.51 to Jackson. This appears to exceed the
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amount we authorized in our opinion. Accordingly, we hereby order the Clerkof the

Superior Court ofDougherty County to immediately stop payment onthecheck. We

further order the trial court to inquire into the matter and to recalculate the payment

in accordance with our opinion. Furthermore, the trial court shall take measures to

recoup anyexcess funds thatmay already be in the hands of Jackson. The emergency

motion is accordingly GRANTED.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta MAR 28 2008

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.hereto ajjixed the day ana year last aoove

Clerk.



C Court of Appeals
of the State of Georgia

C

ATLANTA, APR -3 2008

The Court ofAppeals hereby passes thefollowing order:

MD-08-020. SPARKS v. JACKSON.

Respondent Sonya Sparks Jackson has moved this Court to rescind its

emergency order of March 28, 2008. Considering the motion to rescind as a motion
for reconsideration, and having considered the arguments of counsel, we hereby

GRANT the motion for reconsideration and vacate the order of March 28, 2008. All

motions for sanctions are hereby DENIED.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta APR "3 2008

/ certify that the above is a true extract from
the minutes of the Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixedtheday andyear last above written.

Oo^ £./t[*3(L\^Y , Clerk.
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C Court of Appeals
of the State of Georgia

C

ATLANTA, APR 23 2008

The Court ofAppeals hereby passes thefollowing order:

MOTIONS DOCKET 08-021. WHICKER v. THE STATE.

David Whicker has filed an emergency motion to stay the trial of his case in

light of his filing a notice of appeal from the trial court's denial of his motion to

dismiss on speedy trial grounds. In criminal cases, however, a notice ofappeal serves

as a supersedeas in cases where a sentence of death has been imposed or where the

defendant is admitted to bail. OCGA § 5-6-45 (a). As neither of those circumstances

appear to be present here, Whicker's emergency motion is DENIED.

CourtofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ,,pn pq j_*_g

/ certify that the above is a true extract from
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

Oj~^ ZL.7*\*£l\^_ Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, MAY 9 2008

The Court ofAppeals hereby passes thefollowing order:

MD-08-022. Scott v. Mathias.

Josette Scott, proceeding pro se, has filed an emergency motion, petitioning this

Court to dismissEudemie Mathias's dispossessory action with prejudice and to "grant

all relief we deem proper.1 Scott has attached to her motion an order of the State

Court of DeKalb County, dismissing her notice of appeal, continuing the proceeding

I for a contempt hearing, and finding Scott indebted to Mathias forboth rent from July

1, 2007 through May 31, 2008 and assessed attorney fees.

Pursuant to Court of Appeals Rule 40 (b), this Court has the inherent authority

to issue emergency orders "as may be necessary to preserve jurisdiction of an appeal

or to prevent the contested issue from becoming moot." As our rules state, "[t]his

power shall be exercised sparingly." Here, Scott has utterly failed to explain why an

emergency order is required or why the action requested is time-sensitive.2 Thus, we

C

1We note that this is not Scott's first appeal in a dispossessory action. She filed
two appeals last year in cases A07A1282 and A07A1283, which were dismissed by
order dated April 27, 2007.

2See Court of Appeals Rule 40 (b) (1).
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decline to exercise our inherent power, and this motion is hereby denied.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta my q 2008
/ certify that the above is a true extractfrom

theminutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and theseal ofsaid court
hereto affixed theday andyear last above written.

Uyju /r./^af:;2EL Clerk.
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C Court of Appeals
of the State of Georgia

C

ATLANTA, MAY 23 2008

The Court ofAppeals hereby passes thefollowing order:

MD08-023. PRICE v. THE STATE.

Fernando Price has filed an emergency motion, petitioning this Court to enter

an order directing the Meriwether County Probate Court to: rescind its order

transferring Price's case to the Superior Court of Meriwether County; set the case on

anarraignment calendar; permit defensecounsel to examinethe case file; and"refrain

from interfering in any way with any defense counsel carrying out of his duties under

the 6th Amendment of the United States Constitution and other applicable Georgia

Sections." He also requests that this Court enter a separate order: directing the

prosecutor to refrain from interfering with defense counsel's performance of his

duties; and disqualifying the prosecutor from his case and any other case involving

defense counsel Timothy T. Herring.

Pursuant to Court of Appeals Rule 40 (b), this Court has the inherent authority

to issue emergency orders "as may be necessary to preservejurisdiction of an appeal

or to prevent the contested issue from becoming moot." As our rules state, "[t]his

power shall be exercised sparingly." Here, Price has utterly failed to explain why an

emergency order is required orwhy the action requested is time-sensitive.1 Thus, we
decline to exercise our inherent power, and this motion is hereby denied.

See Court of Appeals Rule 40 (b) (1).
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Court of Appeals of the State of Georgia

ClerkS Offiee. Atlanta MAY 23 2008

/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

ooju r./*\-a£; 2s_ Clerk.
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(^ Court of Appeals
of the State of Georgia

ATLANTA, JUL -3 2008

The Court ofAppeals herebypasses thefollowing order:

MD08-024. DANIEL A. SPOTTSVILLE v. RANDY TILLMAN et al.

The movant has filed several pleadings referencing A08A1655. Daniel A.

Spottsville v. Randy Tillman et al.; A08A0994. Daniel A. Spottsville v. Randy

Tillman et al.; and A08D0281. Daniel A. Spottsville v. Randy Tillman et al. All of

these cases docketed in the Court of Appeals derive from the same civil case from

Ware County Superior Court. Although the movant does not term his pleading a Rule

40 (b) Motion, this Court will treat the pleading as such in order to give the movant

a review by this Court.

Daniel A. Spottsville, a prison inmate, filed a Notice of Appeal from an order

dismissing without prejudice a civil action filed by him in Ware County Superior

Court. The appeal was docketed as A08A0994. Daniel A. Spottsville v. Randy

Tillman et al. and was dismissed by this Court's order of February 12, 2008.

Movant then filed discretionary application A08D0281. Daniel A. Spottsville

v. Randy Tillman et al. which was dismissed because it was untimely filed, thus

depriving this Court of jurisdiction.

Finally, movant initiated his third appeal in A08A1655. Daniel A. Spottsville

^, v. Randy Tillman et al. which this Court dismissed by its order ofMay 1, 2008.
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In each instance the Court dismissed movant's appeals or application because

the Court did not have jurisdiction to consider same. In his Rule 40 (b) Motion which

includes Extraordinary Motions for Reconsideration of each of these appeals, the

Court finds no basis upon which to change its earlierjudgment or to grant relief under

Rule 40 (b) since the exercise of its inherent power in this instance is not necessary

to preserve jurisdiction or to prevent the contested issue from becoming MOOT.

Upon consideration of the Rule 40 (b) Motion, the same is hereby DENIED.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta (ftj| _3 2008

/ certify that the above is a (rue extract from
the minutes of the Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

bjjU zi. /*\~L . 2E Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, July 3, 2008

The Court ofAppeals herebypasses the following order:

MD-08-025. IN THE MATTER OF MICHAEL D. MANN.

The Superior Court of DeKalb County issued an order on July 3, 2008 holding

Michael D. Mann in contempt, ordering him to serve 72 hours in jail beginning at 6:00

p.m. on July 3, 2008 and ending at 6:00 p.m. on July 6, 2008. Mann has filed a

Motion for Supersedeas Bond thereon.

As this Court retains inherent power under Rule 40 (b) to grant supersedeas to

prevent an appeal from becoming moot, and so that we may reach the merits of this

matter, appellant's motion for supersedeas is GRANTED and the appellant shall be

released from incarceration instanter.

Court ofAppeals of the State of Georgia
Clerk's Office. Atlanta y\\\\_ - 3 20

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day and year last above written.

Co'^ ZL./*\~£.',^_
Clerk.



c

C

MOTIONS DOCKET

JUDGE # °[ 7 MOTION DOCKET NUMBER /ifd'08'O^i?

DATE: Yjisl^YR REC 03fR6 PAID BY:^ fojstm Jw.a*

CHARGE: CyQ^ s,^< -Cn^Yy^

ATTY. NT: ^.^ /y, j^px
3 77 (j)M7<i«hryYjjtfe,
His/o/fa, c<r7fi A7)06O

ATTY. EE: Iqs/.'c /Uffl ^L} ,far&*/
f/)Q Cca^finuSe.KjJ

Cu/rw'Af> CrA^YYMO

LOWER CT. JUDGE: /7 7?uSS?7/McC/e/YsrJ YfT
LOWER CT. CASE # Q7'MS^JJ
COUNTY: fbysyH <"*- Y7* t* fau/f

BRIEFS FILED: aYT

JUDGEMENT DATE: t/tsjolr JUDGMENT: &<l**JTg D

M.F.R. FILED:

REPONSES:

N.O.I. FILED:



C

Court of Appeals
of the State of Georgia

ATLANTA,
AUG 15 2008

The Court ofAppeals herebypasses thefollowing order:

MD08-026. HAYES v. THE STATE OF GEORGIA.

Carl Hayes filed pursuant to Court of Appeals Rule 40 (b) an "Emergency

Motion for Supersedeas." The record shows that on August 13,2008, Hayes pleaded

guilty to DUI in Forsyth County. The court accepted the plea and sentenced Hayes to

a term of probation. Sometime later that day, after Hayes' attorney had left the

courthouse, the trial court, upon ex parte motion by the solicitor, held Hayes in

contempt of court for having a blood alcohol content of .035. The circumstances

giving rise to the discovery of Hayes' intoxication are unclear, and it appears Hayes

did not have the benefit of counsel, notice, or a hearing. Nevertheless, the court

granted the motion, held Hayes in contempt, vacated his sentenceon theDUIcharges,

deemed his current bond insufficient, and remanded him into custody. On August 15,

2008, the court ordered Hayes' counsel to draft a new "bond order," which reinstated

Hayes' bond and imposed numerous new conditions. Hayes has filed a notice of

appeal from the finding of contempt. Henowseeks supersedeas to prevent the issues

on appeal from becoming moot.

We note that under OCGA § 5-6-13 (b) "the grant of a supersedeas for

contempts committed in thepresence of thecourtiswithinthe sounddiscretion ofthe

trial court before whom the contempt is committed." Garland v. Tanksley, 99 Ga.

App. 201,212 (2) (107 SE2d 866) (1959). But"such a judgment of the trial court is
nevertheless reviewable by this court." Id. A court that refuses or fails to exercise its

W' discretion, when properly petitioned, necessarily abuses its discretion. The lower
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us^ _r./*|*a£;2E.

%Y
court's failure to grant supersedeas while Hayes remains incarcerated could render

moothisappeal onthesupersedeas issue. Accordmgfy^Ha^es' motion forsupersedeas

is hereby GRANTED. We also VACATE the August 18,20)08, bond order and direct
the trial court to conduct a hearing to determine wh^etiie^arfy previous bond is, in fact,

insufficient. Until such a hearing is held, the Forsyth County Jail is hereby ordered to

release Hayes instanter.

Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta aup *r ^„

/ certify that the above is a true extract from
the minutesofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
heretoaffixed theday andyear last above written.

, Clerk.



^ Court of Appeals
of the State of Georgia

ATLANTA, AUGUST 19, 2008

The Court ofAppeals hereby passes thefollowing order:

MD08-026. HAYES v. THE STATE OF GEORGIA

It appearing the order of this Court which issued AUGUST 15, 2008, is
incorrect due to a clerical error, it is hereby ordered that the order attached hereto be
substituted for the original order.

C

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta AUG 19 2008

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal ofsaid court
hereto affixed the dayandyear last above written.

**?. f-<_^..^s, aerk



w Court of Appeals
of the State of Georgia

u

^

ATLANTA, AUG 15 2008

The Court ofAppeals herebypasses thefollowing order:

MD08-026. HAYES v. THE STATE OF GEORGIA.

Carl Hayes filed pursuant to Court of Appeals Rule 40 (b) an "Emergency

Motion for Supersedeas." The record shows that on August 13,2008, Hayes pleaded

guilty to DUI in Forsyth County. The court accepted the plea and sentenced Hayes to

a term of probation. Sometime later that day, after Hayes' attorney had left the

courthouse, the trial court, upon ex parte motion by the solicitor, held Hayes in

contempt of court for having a blood alcohol content of .035. The circumstances

giving rise to the discovery of Hayes' intoxication are unclear, and it appears Hayes

did not have the benefit of counsel, notice, or a hearing. Nevertheless, the court

granted the motion, held Hayes in contempt, vacated his sentence on the DUI charges,

deemed his current bond insufficient, and remanded him into custody. On August 15,

2008, the court ordered Hayes' counsel to draft a new "bond order," which reinstated

Hayes' bond and imposed numerous new conditions. Hayes has filed a notice of

appeal from the finding of contempt. He now seeks supersedeas to prevent the issues

on appeal from becoming moot.

We note that under OCGA § 5-6-13 (b) "the grant of a supersedeas for

contempts committed in the presence ofthe court is within the sound discretion ofthe

trial court before whom the contempt is committed." Garland v. Tanksley, 99 Ga.

App. 201, 212 (2) (107 SE2d 866) (1959). But "such a judgment of the trial court is

nevertheless reviewable by this court." Id. A court that refuses or fails to exercise its

discretion, when properly petitioned, necessarily abuses its discretion. The lower



( court's failure to grant supersedeas while Hayes remains incarcerated could render
moot his appeal on the supersedeas issue. Accordingly, Hayes' motion for supersedeas

is hereby GRANTED. We also VACATE the August 15,2008, bond order and direct

the trial court to conduct a hearing to determine whether any previous bond is, in fact,

insufficient. Until such a hearing is held, the Forsyth County Jail is hereby ordered to

release Hayes instanter.

CourtofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta AUG 15 2008

/ certify that the above is a true extract from
the minutesofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixedthe day andyear last above written.

os*~t--&s\~£-~f^-. Clerk.

♦w
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Court of Appeals
*~ of the State of Georgia

ATLANTA, AUG 28 2008

The Court ofAppeals hereby passes thefollowing order:

MD09-001. QUIXTAR, INC. v. CAMPBELL, et al.

Quixtar, Inc. filed this emergency motion from an order of the Superior Court of
White County entered in Civil Action File No. 2008-CV-553-DB on August 25,2008. In
that order, the trial court stated, "pending ahearing on the 20th day ofOctober, 2008, at
9:00 a.m., the Plaintiffs' Motion for Interlocutory Injunction is granted." The order
purporting to grant an injunction failed to identify the persons to be restrained or to
describe in any way the acts that are prohibited thereby. Quixtar filed anotice of appeal
on August 27, 2008. The materials submitted by Quixtar to this Court do not reveal
whether Quixtar filed in the trial court amotion to stay the injunction pending its appeal.

C- See OCGA §9-11-62 (c).
In its motion asking that this Court stay and vacate the trial court's order, Quixtar

argues various bases for finding that the order is void and unenforceable. Quixtar argues
both that the injunction is unenforceably vague in its terms, see OCGA §9-11-65 (d), and
that the injunction will cause it to lose valuable contract rights by staying certain pending
arbitration proceedings. The motion does not show, however, how granting the motion is
necessary to preserve this Court's jurisdiction over Quixtar's upcoming appeal or to
prevent the contested issue from becoming moot. See Court of Appeals Rule 40 (b)
(Emergencies). Accordingly, Quixtar's emergency motion is DENIED.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta «"& 28 2008
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.
Witness my signature and the seal of said court

hereto affixed the day andyearlastabove written.

^ Uf^ __./*i-a£;EL Clerk.
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^ Court of Appeals
of the State of Georgia

ATLANTA, SEP 22 2008

The Court ofAppeals herebypasses thefollowing order:

MD-09-002. SOUTH GREEN CONSTRUCTION OF GEORGIA, INC. et al. v.
DALTON PAVING & CONSTRUCTION INC.

The above styled emergency motion for South Green Construction of
Georgia, Inc. and Mark Breen is hereby denied.

c

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta SEP 2 2 2008

/ certify that the above is a true extract from
the minutes of the Court ofAppeals of Georgia.

Witness my signature and the sealofsaid court
hereto affixed the day andyear lastabove written.

UjjU __./^£.2EL •clerk



^ Court of Appeals
of the State of Georgia

ATLANTA, SEP 25 2008

The Court ofAppeals herebypasses thefollowing order:

MD-09-002. DALTON PAVING &CONSTRUCTION, INC. v. SOUTH GREEN
CONSTRUCTION OF GEORGIA, INC. et al.

The motion for reconsideration in the above-styled matter is denied.

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta g^p 25 2008
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

US^ ZL.A\»zt.~,'^- , Clerk.

C
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Court of Appeals
of the State of Georgia

ATLANTA, SEP 2 5 2008

The Court ofAppeals hereby passes thefollowing order:

MD-09-003. EVANS v. THE STATE.

Pursuant to Ct. App. R. 40 (b), Timothy Evans seeks an order requiring the trial
court to rescind its revocation of his pre-trial bond.

Evans is a defendant in a criminal action pending intrial court. On September
10,2008, the court revoked his bond, sua sponte, during the guilty plea hearing ofhis
co-defendant, after the co-defendant testified that Evans had attempted to contact him.
Evans moved the court to rescind the revocation, and at aSeptember 11 hearing on the
motion the court stated that itwould not rescind the revocation without an evidentiary
hearing. The court offered to hold the evidentiary hearing on that day or asubsequent
day, when the co-defendant and his attorney were available. No evidentiary hearing
occurred, however, and on September 23 the trial court denied the motion to rescind
the bond revocation.

Evans argues that the trial court denied him due process in revoking his bond
without first giving him notice and an opportunity to be heard on the issue. "[T]he
decision to revoke bond must meet minimal due process requirements, including
notice to the individual whose bond is to be revoked and an opportunity for that
individual to be heard." Smith v. Nichols, 270 Ga. 550, 555 (2) (c) (512 SE2d 279)
(1999) (citation omitted). But "[d]ue process is flexible and calls for such procedural
protections as the particular situation demands." Hood v. Carsten, 267 Ga. 579, 580
(481 SE2d 525) (1997) (citation and punctuation omitted). Thus, due process
requirements may be met if, within areasonable time ofthe revocation, the trial court
holds ahearing to determine ifbond should be reinstated. See id. at 582.

We find that the September 11 hearing on Evans's motion to rescind the bond
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^ Court of Appeals
of the State of Georgia

ATLANTA, OCT 7 2008

The Court ofAppeals hereby passes the following order:

MD-09-004. MILLS v. THE STATE.

Upon consideration ofMills's emergency motion pursuant to court of Appeals
Rule40 (b), the same is hereby ordered DENIED.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta OCT 7 2008
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day andyear lastabove written.L

:.....£r./hsZ£.:,ZEL Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, OCT 16 2008

The Court ofAppeals hereby passes the following order:

MD09-005. GWINNETT HOSPITAL SYSTEM, INC. v.WYCKSTANDT.

On October 14, 2008, Gwinnett Hospital System, Inc., filed an "Emergency

Motion to Stay Direct Appeal and Remand for the Limited Purpose of Ruling on
Extraordinary Motion for New Trial Based on Juror Misconduct" pursuant to Court
ofAppeals Rule 40 (b). Rule 40 (b) provides that

[i]n the exercise of its inherent power this Court may issue such orders
or give such direction to the trial court as may be necessary to preserve
jurisdiction ofan appeal or to prevent the contested issue from becoming
moot. This power shall be exercised sparingly. Generally, no order
shall be made ordirection given in an appeal until it has been docketed

in this Court.

Because the appeal of this case has not been docketed in this Court, it is hereby
ORDERED that the emergency motion be DENIED without prejudice.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta OCT 16 2008
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature and the sealofsaid court
hereto affixed the day and year last above written.

6d^£./*\»£.-,^_ ., Clerk.
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^ Court ofAppeals
of the State of Georgia

c

ATLANTA,
OCT 28 2008

The Court ofAppeals hereby passes thefollowing order:

MD-09-06. MOORE v. CENTER COURT SPORTS & FITNESS, LLC et al.

Wehave read and considered appellant's Rule 40(b) motion tocompel thetrial

court to appoint another court reporter to transcribe the trial evidence in this case.

Said motion is hereby DENIED.

Court ofAppealsoftheState of Georgia
Clerk's Office, Atlanta OCT 28 2008

I certify that the above is a true extract from
theminutes of the Court ofAppeals ofGeorgia.

Witness my signature and the seal of said court
hereto affixed the dayandyear last above written.

CO^.JL,./7l^iL .',^_ .Clerk.
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C Court of Appeals
of the State of Georgia

Vj_ •—

ATLANTA, OCT 30 2008

The CourtofAppeals hereby passes thefollowing order:

MD 09-007. BROWN v. THOMAS.

MD 09-008. BROWN v. THOMAS etal.

On October 28, 2008, movant W. Bobby Brown filed motions requesting an

extension of time to file a notice of appeal pursuant to OCGA § 5-6-39 and Court of

Appeals Rule 16 in two actions pending in the Superior Court of Gwinnett County.

The actions wereconsolidated belowand the termsof a settlement agreement in both

actions were read into the record on August 26, 2008. Movant was present and

represented by counsel when the terms of the settlement agreement were read into the

record and offered his consent to the terms. On October 1, 2008, the trial court

entered a judgment in the cases, adopting the terms of the settlement agreement.

On October 8, 2008, movant filed an "Application for Extension of Time for

Filing Notice of Appeal" on the ground that he planned to file a motion for

reconsideration and/or motion to vacate the judgment. The trial court denied

movant's application, stating that movant's request was in anticipation of filing

certain motions, which had not yet been filed. On or about October 20,2008, movant

filed his "Defendant's Supplemental Application for Extension of Time For Filing of

Notice of Appeal" contemporaneously with his "Defendant's Motion for

Reconsideration and/or Motion to Vacate Judgment." The trial court has not ruled

on either motion.



I MOTIONS DOCKET

JUDGE H f?^ MOTION DOCKET NUMBER Mo^'PoS

DATE: \0- 7-%- 0% REC #:?#,?/^ PAID BY: Jqma^ <Ybj^Ju^

c

CHARGE: foc^u-v J\ T, ^ % %\* K&* *\ ^T^
STYLE: 1A ^4^ -WhM V. fe^.Tfrctufla l4~ a£

ATTY. NT: [WS k^^S-^ £_r£ - 6*?- J-?^

ATTY. EE: theory. G. CAsu^a^f. • fifa /v* ru<n<t e^fy?
(LtA+J**L fYc&JLrfJ*' „Y_ ' ,§_<_&, "Zt'/sA/J^

MrliuJk^rrZ 2o3Jr*3j67

LOWER CT. JUDGE: WOAAA* QCo^U
LOWER CT. CASE # fiX-Jf- 6 39 39~/t>
COUNTY: /2~u^~***t~ -

BRIEFS FILED: k)T

JUDGEMENT DATE: IQ^o^ fiX JUDGMENT: ^Jl^^J

M.F.R. FILED:

REPONSES:

N.O.I. FILED:



^ Court ofAppeals
of the State of Georgia

ATLANTA, OCT 30 2008

The Court ofAppeals hereby passes thefollowing order:

MD 09-007. BROWN v. THOMAS.

MD 09-008. BROWN v. THOMAS et al.

On October 28, 2008, movant W. Bobby Brown filed motions requesting an

extension of time to file a notice of appeal pursuant to OCGA § 5-6-39 and Court of

Appeals Rule 16 in two actions pending in the Superior Court of Gwinnett County.

The actions wereconsolidatedbelowand the terms of a settlementagreement in both

actions were read into the record on August 26, 2008. Movant was present and

represented by counsel when the terms of the settlement agreement were read into the

record and offered his consent to the terms. On October 1, 2008, the trial court

entered a judgment in the cases, adopting the terms of the settlement agreement.

On October 8, 2008, movant filed an "Application for Extension of Time for

Filing Notice of Appeal" on the ground that he planned to file a motion for

reconsideration and/or motion to vacate the judgment. The trial court denied

movant's application, stating that movant's request was in anticipation of filing

certain motions, which had not yet been filed. On or about October 20,2008, movant

filed his "Defendant's Supplemental Application for Extension of Time For Filing of

Notice of Appeal" contemporaneously with his "Defendant's Motion for

Reconsideration and/or Motion to Vacate Judgment." The trial court has not ruled

on either motion.
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^ Court of Appeals
of the State of Georgia

ATLANTA, NOV -7 2008

The Court ofAppeals hereby passes the following order:

MD-09-009. SKILLERN v. THE STATE.

On October 29, 2008, Warren Skillern filed a "Rule 40 (b)" motion asking the

court to recall the remittiturin AppealNo. A99A1417 (Skillern v. State, 240 Ga.App.

34 (521 SE2d 844) (1999).

After careful consideration of said motion, it is hereby DENIED.

/ Court ofAppeals ofthe State ofGeorgia
W Clerk's Office, Atlanta NOV "7 2008

/ certify that the above is a true extract from
the minutes of the CourtofAppeals ofGeorgia.

Witness my signature and theseal of said court
hereto affixedthe day and year last above written.

OJJin £./^»&.',^~ ., Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, NOV 19 2008

The Court ofAppeals hereby passes thefollowing order:

MD 09-010. ROBIN MORGAN, as temporaryadministrator oftheEstate
of Cynthia M. Schmidt, and John Does 1-5 v. FLOYD E PROPST, as
administrator oftheEstate ofMurela J. Schmidt andThomas L.Schmdt, Jr. as
administrator of the Estate of a Thomas L. Schmidt. Sr.

Appellant Robin Morgan has filed an emergency motion to modify or stay
the trialcourt's order for supersedeas bond. Whether to require a supersedeas
bond and thesize ofthe bond are matters within the discretion ofthetrial court.
Moreover, it appears from the trial court's order that the trial court directed
Morgan to file her response "in opposition to the bond amount sought by
Plaintiffs" and thatMorgan filed a response, which has not been included with
this Emergency Motion, but according to the trial court's order, Morgan "did
not... present any argument or authority showing the requisite 'good cause' for
a reduction in the amount ofthe supersedeas bond sought by Plaintiffs."

Based on the forgoing, the Appellant's emergency motion is denied.

Court ofAppeals of the State ofGeorgia
Clerk's Office, Atlanta NOV 19 2008
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.
Witness my signature and the seal ofsaid court

hereto affixed the day and year last above written.

OJ^ £./*\*^L\^Y Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, NOV 20 2008

The Court ofAppeals hereby passes thefollowing order:

MD-09-011. RIETHER v. SMITH.

Ann Marie Reither filed an emergency motion pursuant to Rule 40 (b) ofthis

Court. The case background shows that on August 5, 2008, the Juvenile Court of
Fayette County entered an order modifying the custody and visitation provisions, but
deferring amodification ofthe child support obligations, ofthe 2004 divorce decree
ofReither and Bryant Killian Smith; that on September 4, the court entered an order
terminating the child support obligations ofthe divorce decree and setting new support
obligations; that Reither filed anotice of appeal of the September 4 order; that this
Court granted an application for discretionary appeal of the same order; and that in
response, Reither filed the necessary notice ofappeal on November 4, 2008.

Pursuant to OCGA § 5-6-46 (a), the notices ofappeal operate as supersedeas,
which deprives the trial court ofjurisdiction to enforce the judgment. See also OCGA
§5-6-35 (h). In this case, Smith filed amotion to except the issues of custody, child
support and visitation from the supersedeas, and on November 18, the juvenile court
granted the motion based on Frazier v. Frazier, 280 Ga. 687 (631 SE2d 687) (2006).
Now, it appears Smith has threatened Riether with contempt for failure to pay the new
support ordered on September 4, and Reither files this emergency motion requesting
that this Court nullify the trial court's November 18 order. But the trial court has not
taken any steps to enforce the child support aspect ofthe judgment.

We also note that Frazier addressed only the trial court decision to except the
custody provisions ofan order from the supersedeas authorized by OCGA §9-11-62
(b) pertaining to motions for new trial or for judgment notwithstanding the verdict; it

\^ did not address OCGA §5-6-46. Compare Walker v. Walker, 239 Ga. 175 (236 SE2d



c

c

263) (1977). Moreover, in Frazier the appellee addressed the child support order by
filing amotion to require the appellant to post asupersedeas bond. See OCGA §5-6-
46 (a); Barngrover v. Hins, 289 Ga. App. 410 (657 SE2d 14) (2008).

Because we find that the trial court has not attempted to enforce the child

support judgment, no emergency has been presented to this Court, and Reither's
motion is hereby denied.

Court ofAppeals oftheState ofGeorgia
Clerk's Office, Atlanta NOV 20 2008

/ certify that the above is a true extract from
the minutes ofthe Court ofAppealsofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixed the day andyear last above written.

OJ^ £./^£;2^ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, November 25, 2008

The Court ofAppeals hereby passes thefollowing order:

MD 09-012. VAZ v. PRESAGE, LLC.

Appellant Jose Ramon Vaz filed an emergency motion pursuant to Ct.
App. R. 40 (b) to stay the trial court's Order Requiring Payment ofFunds from
Registry ofCourt. Because Vaz fails to provide sufficient grounds for emergency
relief, said motion is DENIED. See OCGA § 5-6-46 (addressing supersedeas in
civil appeals).

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta ^ ^
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature andthe seal of said court
hereto affixed the day and yearlastabove written.

cUS^ __. A\~£.; Clerk.
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^ Court ofAppeals
of the State of Georgia

ATLANTA, DEC 17 2008

The Court ofAppeals herebypasses thefollowing order:

MD09-013. CURRY v. GABLES RESIDENTIAL SERVICES, INC. d/b/a
DUNWOODY GABLES APARTMENTS, et al.

On December 16, 2008, Wiley Curry, appearing pro se, filed an emergency

motion seeking an expedited appeal and supersedeas to stay the DeKalb County

Superior Court's proceedings in the underlying civil action. In this regard, Curry
requests that this court issue anorder directing the trial court to grant his request for
a certificate of immediate review of the trial court's order denying his motion for

leave of absence, for continuance, and for an indigencyhearing. Currycontends that

emergency relief is required in this matter since the trial court intends to conduct a
hearing as towhether attorney fees should beassessed against him pursuant toOCGA

§9-15-14.

Upon review and consideration, Curry's motion fails tosatisfy the requirements
for this Court's exercise of its power under Court of Appeals Rule 40 (b), and

therefore, the motion is DENIED.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta DEC 17 2008

/ certify that the above is a true extract from
theminutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed thedayandyear last above written.

C CaS^\zl.A\~£.\ Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, FEB _6 2009

The Court ofAppeals hereby passes thefollowing order:

MD-09014. DENNIS v. WATSON et al.

Teresa Watson and RomeNewsByWatson.Com, Inc. (collectively, "Watson")

filed this motion with the Suprerne Court of Georgia, and the motion was transferred

to this Court on February 5, 2009. Watson seeks a stay of an order of the Superior

Court of Floyd County, in which the trial court required certain action be taken by

Watson no later than 5:00 p.m. on February 3, 2009. Watson fails to show how

granting the motion is necessary to preserve this Court's jurisdiction over any

upcoming appeal or to prevent the contested issue from becoming moot. See Court

of Appeals Rule 40 (b). Accordingly, Watson's emergency motion is DENIED.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta rrn c ^n™

JJ rcB ~o 2009
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixedtheday andyear last above written.

Uj^ Z.Y^^Y'^ Clerk.
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^ Court ofAppeals
of the State of Georgia

ATLANTA, MAR -6 2009

The Court ofAppeals hereby passes the following order:

MD09-015. WARREN SKILLERN v. THE STATE

On February 7, 2007, this Court issued an order denying Skillern's Motion to Recall

the Remittitur. This Court listed the 57 appellate actions Skillern had filed in the Supreme

Court of Georgia and the Court of Appeals ofGeorgia and, in addition to fining Skillern
$250.00 for frivolous and/or abusive litigation, this Court ordered and directed the clerk of

this Court not docket or file any future pleadings from Skillern until such time as the Court

C' reviewed the pleadings and made adetermination that there was ajusticiable issue to be
decided by the Court.

Since that order, Skillern has submitted numerous pleadings, most ofwhich were to

recall the remittitur, stemming from the affirmance ofhis convictions for child molestation,

rape and cruelty to children. See Skillern v. State, 240 Ga. App. 34 (1999).

OnNovember7,2008,inMD09-009. Skillern v. The State, this Court again reviewed

Skillern's Motion to Recall the Remittitur, in an effort to give Skillern the benefit ofthe

doubt, and after careful consideration ofsaid motion, it was DENIED.

Still, Skillern continues to file pleadings with this Court, none of which have a
justiciable issue, including this, his latest attempt to recall remittitur, which is hereby

^ DENIED.



L
This Court is aware of the order of the Supreme Court dated September 22, 2008, in

which that Court directed the clerk ofthe Supreme Court to refuse to receive further motions

or documents from Skillern in connection with this case.

The resources of this Court are not unlimited. Skillern has had a complete and

thorough review of the issuesraised in his appeal andsubsequent motions. Skillerndoesnot

have the right to re-litigate simply because he does not like the outcome.

Therefore, this Court directs the clerk ofthe Court ofAppeals ofGeorgia to refuse to

receive further filings, pleadings, motions ordocuments from Skillern inconnection withthis

case. If he attempts to file any more documents in this matter, the clerk is directed to return

the original and all copies ofany motions ordocuments toSkillem bymailing them tohis last

known address.

Skillern hasbeenprovided all theprocess he is dueunder theFourteenth Amendment

of the United States Constitution and Art. I, Sec. I, Par. 1 of the Georgia Constitution. No

matters remain pending inthis case and no further action by this Court is required.

Court ofAppeals ofthe State ofGeorgia

MAR -6 2009 .
Clerk's Office, Atlanta

I certify that the above is a true extractfrom
the minutes ofthe Court ofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixedthe day andyear last above written.

Clerk.
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i^ Court of Appeals
of the State of Georgia

ATLANTA, FEB 13 2009

The Court ofAppeals hereby passes thefollowing order:

MD-09016. RUBIN v. ESSIG.

Upon consideration ofPaula J. Rubin's emergency motion for an extension of
time to file a notice of appeal in the above-styled matter, such motion is hereby
DENIED. Rubin has failed to present a sufficient basis to this Court upon which it
should, in its discretion, grant such a request on an emergency basis pursuant to
OCGA § 5-6-39 and Court ofAppeals Rule 40 (b).

We note that the order ofwhich Rubin isconsidering anappeal was entered on
January 15, 2009. Pursuant to OCGA §5-6-38, Rubin has until February 16, 2009
to file anotice ofappeal unless an extension is granted by the trial court. We further
note that the notice ofappeal need only include the information included in OCGA
§5-6-37, and Rubin should be in aposition to file such anotice with the trial court
even if, as she speculates in her motion, the trial court does not review her request for
an extension until February 13, 2009.

Court ofAppeals of the State of Georgia
Clerk's Office, Atlanta FEB 13 2009
/ certify that the above is a true extract from

the minutes of the. Court ofAppeals of Georgia.

Witness my signature andthe sealofsaid court
hereto affixed the day andyear last above written.

UjjU zl./*\»£l^'^__ Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, MAR -5 2009 ,

The Court ofAppeals hereby passes thefollowing order:

MD09-017. LAVALLE v. GRENUK.

Appellant Nye Lavalle has moved this Court under Court ofAppeal Rule 40 (b)
for an emergency supersedeas to forestall the effect of the trial court's December 10,
2008 order holding him in contempt for violating that court's earlier order ofJanuary
4, 2008. We DENY that emergency motion for the following reasons.

OCGA § 5-6-13 (a) provides:
Ajudge ofany trial court or tribunal having the power to adjudge

and punish for contempt shall grant to any person convicted of or
adjudged to be in contempt ofcourt asupersedeas upon application and
compliance with the provisions of law as to appeal and certiorari, where
the person also submits, within the time prescribed by law, written notice
that he intends to seek review of the conviction or adjudication of
contempt. Itshall not be in the discretion ofany trial court judge to grant
or refuse a supersedeas in cases of contempt.

Here, Lavalle has made no showing that he has complied with this statute,
which governs the grant ofsupersedeas in cases ofcontempt. Blake v. Spears) He has
made no showing that he made an application to the trial court for supersedeas, which
is required for the issuance of asupersedeas in acontempt matter. Id. ("[t]his Code
Section requires acourt to grant supersedeas only ifaperson applies for supersedeas
. . ."). "The proper procedure for preventing this point [of incarceration] from

C Blake v. Spears, 254 Ga. App. 21, 25 (5) (561 SE2d 173) (2002).



/ becoming moot on appeal would be to obtain asupersedeas. See OCGA §5-6-13." In
re Kendall?Accordingly, we decline to consider issuing a supersedeas ina contempt
matter in which Lavalle has failed to pursue the mandatory supersedeas available at

the trial level.

Moreover, tothe extent the trial court's order could be considered an injunction,
no supersedeas will attach to stay an injunction unless application is first made to the
trial court under OCGA §9-11-62 (a) &(c). Lavalle has made no showing that such

an application was made.

For these reasons, Lavalle's emergencymotion is DENIED.

c

Court ofAppeals ofthe State ofGeorgia
Clerk's Office, Atlanta MAR - 5 2009 ,
/ certify that the above is a true extract from

the minutes of the Court ofAppeals of Georgia.

Witness my signature and the seal of said court
hereto, affixed the day and year lastabove written.

US^^ r. A\*^L ;^_ ,Clerk.

2In re Kendall, 220 Ga. App. 591, 593 fn. 2 (469 SE2d 836) (1996).
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C Court of Appeals
of the State of Georgia

ATLANTA, MAR 26 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-018. POPHAM v. THE CITY OF KENNESAW et. al

Citing Court of Appeals Rule 40 (b), appellant Peter Norwood Popham has
moved this Court (i) to extend the time for filing his notice of appeal pursuant to
OCGA §5-6-39 (a) (3), and (ii) to order the court reporter to produce transcripts for
the appellate record as required by OCGA §5-6-41 (e). Popham argues that unless this
Court so acts, his appeal will become moot.

Popham has already filed a notice of appeal, which filing took place on
February 13,2009 (within 30 days ofJanuary 15,2009 order being appealed). Thus,
there is no need for extending the time to file the notice of appeal. The motion to
extend time for filing the notice ofappeal is DENIED.

With regard to request for an order requiring the court reporter to produce the
transcripts, any such request is better directed at the trial court rather than the appellate
court. Moreover, Popham has made no showing that the delay in receiving the
transcripts will cause his appeal to become moot. The summaryjudgment order ofthe
trial court simply enteredjudgmenton Popham's claims against the City ofKennesaw.
Nothing presented to this Court shows that adelay in the appeal will cause the appeal
to become moot. Accordingly, Popham's motion to order the court reporter to produce
transcripts is DENIED.

C

L
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g Court ofAppeals ofthe State ofGeorgia
S^, Clerk's Office, Atlanta MAR 26 2009

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals of Georgia.

Witness my signature andthe seal of saidcourt
hereto affixed the day andyearlast above written.

CjjU £.S\jt',^_
Clerk.
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i^ Court of Appeals
of the State of Georgia

ATLANTA, APR 17 2009

The Court ofAppeals herebypasses thefollowing order:

MD09-019. IN THE INTEREST OF C. B., A CHILD.

Movant's Motion for Supersedeas under Court ofAppeals Rule 40 (b) is

hereby DENIED.
Court ofAppeals ofthe State ofGeorgia

Clerk's Office, Atlanta APR 17 2009
/ certify that the above is a true extract from

the minutes ofthe Court ofAppeals of Georgia.
Witness my signature and the seal ofsaid court

hereto affixed the day andyear last above written.

UytU £.AxJt*,^- , Clerk.
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C Court of Appeals
of the State of Georgia

ATLANTA, MAY 29 2009

The Court ofAppeals hereby passes thefollowing order:

MD-09-020. JAMES PRATHER v. THE STATE.

Under the provisions ofCourt ofAppeals Rule 40 (b) James Prather has filed
an emergency motion for astay ofhis criminal trial now pending in the Superior Court
ofFulton County until this court decides his appeal ofthe trial court's order, entered
May 15, 2009, denying his plea in bar based upon former jeopardy. Prather's notice
ofappeal was filed on May 20,2009, and, according to the trial court's order, his case
is set for trial on the trial court's June 8, 2009, calendar.

A defendant is authorized to file a direct appeal from the denial of a motion
asserting aplea in bar based upon former jeopardy and in such cases the notice of
appeal operates to stay the proceedings, unless the trial court determines that the
appeal is frivolous and dilatory. In this case, however, the trial court explicitly
"DECLINE[D] to find that an appeal by the Defendant of this Order would be
'frivolous and dilatory,"' but also found that ithad authority to bring Prather's case
to trial while his appeal ofthe denial ofthe plea in bar is pending.

InPatterson v. State, 248 Ga. 875, 876-877 (287 SE2d 7) (1982), our Supreme
Court held the denial of a plea in bar on double jeopardy grounds is directly
appealable when the plea was filed sufficiently in advance of trial so as not to
constitute adelaying device. The holding in Patterson is derived from the rationale
of the U.S. Supreme Court expressed in Abney v. United States, 431 U. S. 651, 659
(97 SC 2034, 52 LE2d 651) (1977), that the denial of adouble jeopardy claim is a
collateral order that is immediately appealable despite not being final. Our Supreme
Court also stated that it based its opinion in Patterson "[fjinally, and perhaps of

^ greatest importance," on the holding in Abney that

C



c
the rights conferred on a criminal accused by the Double Jeopardy
Clause would be significantly undermined ifappellate review ofdouble
jeopardy claims were postponed until after conviction and sentence. To
be sure, the Double Jeopardy Clause protects an individual against being
twice convicted for the same crime, and that aspect of the right can be
fully vindicated on an appeal following final judgment. However it has
long been recognized that the Double Jeopardy Clause protects an
individual against more than being subjected to double punishments. It
is a guarantee against being twice put to trial for the same offense.
Obviously, this aspect ofthe guarantee's protections would be lost ifthe
accused were forced to"run the gauntlet" asecond time before an appeal
could be taken; even ifthe accused is acquitted, or, if convicted, has his
conviction ultimately reversed on double jeopardy grounds, he has still
been forced to endure a trial that the Double Jeopardy Clause was

designed to prohibit. Ifa criminal defendant is to avoid exposure to
^ doublejeopardy and thereby enjoy thefullprotection ofthe Clause, his

doublejeopardy challenge to the indictment must be reviewable before
that subsequent exposure occurs. [Abney, 431 U.S. at 660-662.]

(Citation and punctuation omitted, and emphasis supplied in the last sentence.)
Patterson, supra, 248 Ga. at 866. This court later held that if the plea of double
jeopardy "is found to be frivolous, the filing of anotice of appeal by the defendant
shall not divest the [trial] court ofjurisdiction over the case." Rielli v. Oliver, 170 Ga.
App. 699, 700 (318 SE2d 173) (1984). Additionally, our Supreme Court held in
Hubbard v. State, 254 Ga. 694, 695-696 (333 SE2d 827) (1985), "that a criminal
defendant is not required to follow the interlocutory procedures of OCGA §5-6-34
(b) when appealing, prior to the conclusion ofatrial on the merits, from the denial of
aplea in bar" based on aspeedy trial demand because the "circumstances bearing on
the right to appeal are analogous" to adouble jeopardy claim. Defendants in either

i cases are asserting that they "may not now be tried."



/ In rejecting the State's request to find Prather's appeal to be frivolous and

dilatory, the trial court also found that Prather's appeal of the denial of his former

jeopardyplea wouldnot delaythe trial.The trial courtrelieduponStrickland v. State,

258 Ga. 764,765-766 (1) (373 SE2d 736) (1988); Roberts v. State, 279 Ga. App. 434,

437 (631 SE2d 480) (2006)1; Baker v. State, 263 Ga. App. 462, 466 (2) (588 SE2d
288) (2003); and Waters v. State, 174 Ga. App. 438,439 (1) (330 SE2d 177) (1985),

for the proposition thata trial court does not losealljurisdiction of the case during an

appeal of the denial of the plea, but only the jurisdiction to execute the sentence.

Examination of all those cases reveal, however, that while they state that the

trial court has authority to put a defendant on trial while his appeal ofthe denial ofhis

plea inbar baseduponformerjeopardy ispending,none ofthe cases actuallyinvolved

sucha circumstance.Stricklandconcernedthe trial court's authority to amenditsorder

nunc pro tunc to hold that Strickland's motion was frivolous and dilatory after the

defendant filed a notice of appeal; Roberts concerned the State's attempt to bring a

second indictment while the notice of appeal was pending; Baker concerned the

authority of the trial court to hold a second trial, but the notice of appeal was filed

only afterhis second conviction; and Waters concerned the State's attempt to file a

nolle prosequi petition after the notice of appeal was filed.

Therefore, it is not apparent that when the issue is directly presented, this court

will hold that a second trial may proceed despite a determination that the appeal ofthe

denial of a double jeopardy plea in bar was not frivolous or dilatory. See McDaniel

v. State, 224 Ga. App. 5 (479 SE2d 779) (1996) (the court cannot find the right to

directly appeal a denial offormer jeopardy unauthorized, because the right was firmly

established in Patterson v. State, supra.); Allender v. State, 222 Ga. App. 358, 359

(474 SE2d 257) (1996) (affirmance of refusal to halt a trial in one case must be

balanced against the observation in another case that "in double jeopardy claims the

1Roberts v. State was overruled in part by DeSouza v. State, 285 Ga. App. 201,
202, fn 2 (645 SE2d 684) (2007), on other grounds. DeSouza held that the second trial

\^ couldproceed while the appeal was pending because the trial court found the pleawas
frivolous and dilatory. Id. at 203.
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accused is saying, 'I may notnow be tried because I have previously been placed in

jeopardy' ").

Prather indicates in his emergency motion for a stay that he intends to

enumerate as error the trial court' s determination that it retainedjurisdiction to try him

notwithstanding his notice ofappeal and the trial court's determination that his appeal

is not frivolous and dilatory. As this claim would be moot ifthe case proceeds to trial,

Baker v. State, supra, 263 Ga. App. at 466-467 (2), we must exercise our authority

under Court of Appeals Rule 40 (b) to stay the proceedings.

Accordingly Prather'smotionisGRANTED andtrialofthecharges against him

shall be delayed pending disposition ofhis appeal.

Court ofAppealsofthe State ofGeorgia
Clerk's Office, Atlanta MAY 29 2009

/ certify that the above is a true extract from
the minutes ofthe CourtofAppeals ofGeorgia.

Witness my signature and the seal ofsaid court
hereto affixedthe day andyear last above written.

Oo'-^ ZL./ir\~£.\^L-
Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 12 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-021. JOHN F.WOODHAM et al. v. THE ATLANTA DEVELOPMENT
AUTHORITY et al.

John F. Woodham and Citizens for Ethics in Government have filed a motion

under Court of Appeals Rule 40 (b) to stay further proceedings by the trial court
pending their appeal ofthe trial court's order ofMay 8,2009, initiated by their filing
of a notice of appeal on May 11, 2009. The trial court's order of May 13, 2009,
however, shows that on May 11,2009, the trial court conducted ahearing at which it
notified the parties that it was sustaining Woodham's objection to the May 8, 2009
Final Order, and accordingly ithad withdrawn and vacated its order ofMay 8,2009.
These statements were formalized inthe court's order ofMay 13,2009, which stated
that the order was vacated and withdrawn as ofMay 11, 2009. Courts may enter an
order nunc pro tunc to record an action taken previously. Pendergrass v. Duke, 147
Ga. 10 (2) (92 SE 649) (1917).

OCGA §5-6-46 (a) provides that "[i]n civil cases, the notice ofappeal filed as
provided in Code Sections 5-6-37 and 5-6-38 shall serve as supersedeas upon payment
of all costs in the trial court by theappellant " Therefore, even if Woodham filed

his notice of appeal before the trial court withdrew and vacated the order, the trial
court hadauthority towithdraw andvacate theMay8,2009Final Order because costs

were notpaiduntil May 12,2009. The trial courthaving granted the reliefWoodham

sought, no order bythis court is "necessary to preserve jurisdiction ofan appeal orto
prevent the contested issue from becoming moot." See Court ofAppeals Rule 40 (b).



Accordingly, the Rule 40 (b) motion filed by Woodham and Citizens for Ethics

W in Government is denied.

Court ofAppealsoftheState ofGeorgia
Clerk's Office, Atlanta nm «« »»w.

/ certify that the above is a true extract from
theminutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and the seal ofsaid court
hereto affixed the day andyear last above written.

c*jju r./^*a_i;^ Clerk.

L

L



^ Court of Appeals
of the State of Georgia

ATLANTA, dUN 24 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-021. WOODHAM et al. v. THE ATLANTA DEVELOPMENT
AUTHORITY et al.

Appellants John F. Woodham and Citizens For Ethics in Government have

filed a motion under Court ofAppeals Rule 40 (b) for reconsideration ofthis Court's

June 12, 2009 order denying their original motion under Rule 40 (b) to stay further

proceedings by the trial court pending their appeal of the trial court's final order,

datedMay 8, 2009, initiated by their filing of a notice ofappeal thereonon May 11,

2009. By the instant motion, appellants request that this Court vacate its June 12

order or, at a lninimum, stay such order. Appellants contendthat the transcript of a

May 11, 2009 hearing before the trial court would establish that this Court erred in

giving nunc pro tunc effect to the trial court's order of May 13, 2009 insofar as the

May 13 order purported to memorialize an action which had not taken place at the

May 11 hearing, i.e. that at such hearing the trial court sustained Woodham's

objection to the May 8 order and withdrew and vacated the same as a result. See

Pendergrass v. Duke, 147 Ga. 10 (2) 92 SE 649) (1917) ("A nunc pro tunc entry is

for the purpose of recording some action that was taken or judgment rendered

previously to the making of the entry, which is to take effect as of the former date.

Such an entry can not be made to serve the office of correcting a decision however

erroneous, or of supplying non-action on the part of the court.")

The trial court's representation as to the basis for its action in vacating and

withdrawing the May 8 order is entitled to the presumption ofregularity. Appellants

have come forward with nothing to the contrary. Perryman v. Lucas, 277 Ga. App.

^ 349, 349-350 (2) (626 SE2d 550) (2006). Now therefore, the instant motion for
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reconsideration of this Court's June 12 order, is hereby DENIED.

Court ofAppeals oftheStateofGeorgia
Clerk's Office, Atlanta JUN 24 2009

/ certify that the above is a true extract from
the minutes ofthe Court ofAppeals ofGeorgia.

Witness mysignature and theseal ofsaid court
hereto affixed the day and year last above written.

CaJju£:,/^^_;:^ Clerk.
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^ Court ofAppeals
of the State of Georgia

ATLANTA, M 16 2009

The Court ofAppeals hereby passes thefollowing order:

MD-09-22. WHITFIELD v. THE STATE.

On June 10, 2009, James Whitfield, pro se, filed a notice of appeal from the
trial court's June 5, 2009 order which denied his motion styled "Motion for New

Trial" upon a 2008 DUI conviction and required him to meet with his probation
officer "no later than June 12, 2009 at 12:30 p.m." or face contempt of court. On
June 15, 2009, Whitfield filed hismotion styled "Emergency Supersedeas Motion,"

seeking supersedeas from the trial court's June 5 order subjecting him to the

requirements of his sentence to probation. The requirement to meet with his

probation officer was effective three days before he filed the instant motion for

emergency supersedeas. Accordingly, the said emergency motion is MOOT.
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Clerk's Office, Atlanta J_l^ jg 20QQ -
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i Court of Appeals
of the State of Georgia

c

ATLANTA, JUN 22 2009

The CourtofAppeals herebypasses thefollowing order:

MD-09-023. BROWN v. QBE INSURANCE CORPORATION.

On June 17, 2009, this Court received a Rule 40 (b) Motion asking the Court

to direct the trial court to return the remittitur in Case No. A08A2416. Jeremiah C.

Brown v. QBE Ins. Corp. A Notice of Intent to Apply for Certiorari was filed in this

Court on April 16,2009; however,no Notice ofFiling Application for Certiorariwas

filed in this Court nor was an Application for Certiorari filed in the Supreme Court

ofGeorgia in Case No. A08A2416. As such, the remittitur issued from this Court on

June 10,2009. The issuance ofremittitur from this Court to the trial court divests this

Court of jurisdiction. Given the foregoing, this Court cannot recall the remittitur

unless the remittitur was issued as a result of fraud, neglect, or the like. Slappy v.

Georgia Power Co., 109 Ga. App. 850, 856 (137 SE2d 537) (1964).

In Case No. A08A2417. QBE Ins. Corp. v. Jeremiah C. Brown, this Court

reversed the judgment of the trial court. In response to the opinion of this Court, a

Notice of Intent to Apply for Certiorari was filed in this Court on April 16,2009. On

April 28, 2009, an Application for Certiorari was filed in the Supreme Court of

Georgiadenominated as CaseNo. S09C1349. Jeremiah C. Brown v. QBEIns. Corp.

The filing of the Application for Certiorari in the Supreme Courtof Georgia divests

this Court of jurisdiction in this matter. This Court will be directed to proceed as

determined by the order of the Supreme Court of Georgia on the Application for

Certiorari in Case No. A08A2417. Since the Application for Certiorari in such case

is now pending in the Supreme Court of Georgia, this Court has no jurisdiction

therein.

Since this Court lacks jurisdiction over either appeal referenced by the instant



( Rule 40 (b) Motion, the said Motion is hereby DISMISSED as MOOT.
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c
Court of Appeals
of the State of Georgia

ATLANTA, JUN 2 4 2009

The Court ofAppeals hereby passes thefollowing order:

MD-09-024. POUNDS et al. v. BROWN et al.

Movants, members ofCobb Electric Management Corporation ("Cobb EMC"),

have filed an emergency motion under Rule 40 (b). Movants ask this Court for

supersedeas, stay, and expedited appeal in the underlying derivative action against

Respondents, certain of Cobb EMC's directors, in a dispute over the interpretation

and enforcement of a settlement agreement incorporated into the final order and

judgment appealed from (the "Order") which specified guidelines and timing as to

two elections involving more than 170,000Cobb EMC members. In the first election

that is the subject of the Order, voters must fill out and return proxies by July 6 or

appear at a meeting called for suchpurpose. Injoining the Movants in their request

for a stay, Cobb EMC informs this Court that it will have to print and send voting

materials to 170,000 members, at considerable expense, by the close ofbusiness this

date, June 24, 2009. Given the foregoing, the Movants' request for a stay in this

action is hereby GRANTED pending the disposition of Movants' appeal which

operates as a supersedeas in this matter. OCGA § 5-6-35 (h).

As to Movants' request to expedite appeal, the Constitution of the State of

Georgia, Article VI, SectionXI, Paragraph II requires that theappellate courts of this

State dispose of everycase at the termfor whichit is docketed for hearing, or by the

close of the next term. By statute, the appellate courts must expedite, among others,

civil cases in which the State of Georgia is the plaintiff (OCGA § 9-10-1), criminal

cases in which the defendant is incarcerated (OCGA § 5-6-43 (c)), and cases filed

under the Parental Notification Act (OCGA § 15-11-110 et seq.). By Court policy,

W thisCourtexpedites emergencymotions, ashere,cases involvingchildcustody, cases



c

involving appeals bonds, and civil cases involving appeals from denial of

supersedeas.

This Court recognizes the importance of this case to the parties involved; the

Court also recognizes the importance of every case pending before the Court to all

parties involved. Wliile the Court will make every effort to dispose of this case as

quickly as is reasonably possible, this Court is constrained to and does hereby DENY

Movants' motion for expedited appeal.
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(^ Court of Appeals
of the State of Georgia

ATLANTA, j(jN 26 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-025. BERGESON et al. v. SUBOH.

Alembik, Fine & Callner, P.A. ("Alembik"), pursuant to Court of Appeals

Rules 30 (f) and 40 (b), has filed a motion for permission to file under seal (1) ajoint
application for interlocutory appeal it intends to file together with Mark Bergeson and
(2) the supporting materials from the record submitted pursuant to Court ofAppeals
Rule 30 (e). Alembik asserts in its motion that the joint application will refer to a

confidential settlement agreement that is subject to a consent protective order in the

trial court below and that the settlementagreement will also be attached as an exhibit

to the joint application. Alembik's motion having been read and considered, such

motion is hereby GRANTED.
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Clerk's Office, Atlanta M 2 6 2009
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(^ Court of Appeals
of the State of Georgia

ATLANTA, July 10, 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-026. WHITFIELD v. THE STATE.

On July 8, 2009, James Whitfield, pro se, filed this "second emergency

supersedeas motion." About a month before, he filed a firstmotionon thesame issue:

Whitfield asked this Court to find that he was not required to meet with a probation

officer pending the outcome of his appeal. See MD-09-22, Whitfield v. The State.

Neither the first motion nor the instant second motion reveal why Whitfield was

required to meetwitha probation officer nordo theydemonstrate that sucha meeting

was a condition of a probated sentence. Whitfield states that he is not in custodyand

he does not appear to be on bail. Further, we find no record of a docketed appeal in

this Court. (Whitfield acknowledges that his appeal in Case No. A09A0888 was

dismissed on January23,2009, for lackofjurisdiction.)Pursuantto CourtofAppeals

Rule 40 (b) pertaining to emergency motions, "[generally, no order shall be made or

direction given in an appeal until it has been docketed in this Court."

Moreover, in our order resolving the first motion, we found that "[t]he

requirement tomeet with his probation officer was effective three days before hefiled
the instant motion for supersedeas. Accordingly, the said emergency motion is

MOOT." The passage of time has not made this issue any less moot. Moreover,

Whitfield has not carried his burden of showing, by reference to any proper record

evidence, that the exerciseof our emergency powers should be employed in this case

to preserve jurisdiction or to prevent a contested issue from becoming moot.
For these reasons, Whitfield's second emergency motion for supersedeas is

hereby DENIED.

LC number(s): 07CR326024
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Court of Appeals
of the State of Georgia

ATLANTA, JUL 17 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-027. GUILFORD et. al. v. ROUGIER.

Appellant Bonita Guilford (and family) filed an emergency motion in this

Court, pursuant to OCGA § 5-6-46 (e) and Court ofAppeals Rule 40 (b), asking this

Court to issue an order granting supersedeas pending her appeal of an order of the

State Court of Forsyth County. In the order, the court ruled that Cheryl Rougier was

entitled to a writ of possession of the premises currently occupied by Guilford, and

ordered Guilford to pay Rougier $7,250, plus court costs.

In the emergency motion, Guilford admits that she has not paid, and is unable

to pay, the $7,250 judgment at this time, but asks this Court to grant the supersedeas

pending appeal so that she may remain in possession of the premises.

Under OCGA § 44-7-56, "[i]f the judgment of the trial court is against the

tenant and the tenant appeals this judgment, the tenant shall be required to pay into the

registry of the court all sums found by the trial court to be due for rent in order to

remain in possession of the premises." Thus, because Guilford has not paid the

judgment into the registry ofthe trial court, she is not entitled to remain in possession

of the premises, and this Court must DENY her emergency motion.
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(^ Court of Appeals
of the State of Georgia

ATLANTA, JUL 3 1 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-028. COFFMAN GRADING COMPANY, INC. et al. v. FORSYTH
COUNTY et al.

On July 28, 2009, pursuant to a motion filed by Coffman Grading Company,

Inc. and Coffman Equipment Leasing, LLC ("the Coffman Entities"), this Court

enjoined Forsyth County and the Forsyth County Tax Commissioner from seizing or

selling certain personal property of the Coffman Entities in order to collect upon tax

fi. fas., pending the pendency of any appeal from the order of the Superior Court of

. Forsyth County, dated July 10, 2009, in Civil Action No. 09-cv-1804.

Now before the Court is the motion filed by Forsyth County and the Forsyth

County Tax Commissioner to alter or amend this Court's July 28, 2009 order to

include a provision that enjoins and restrains the Coffman Entities from selling,

contracting to sell, or otherwise disposing of its personal property or assets. The

movants fear that, during the pendency of the Coffman Entities' appeal from the trial

court's order in Civil Action No. 09-cv-1804, which has yet to be docketed in this

Court, the Coffman Entities will abscond with their personal property and prevent the

movants from rightfully collecting taxes owed.

Unlike the Coffman Entities, the movants have not shown that they sought such

an injunction in the trial court pursuant to OCGA §9-11 -62 (c) before petitioning this

Court for emergency relief. Further, no evidence before this Court shows that any such

disposal of the subject personal property is imminent or even contemplated by the

%^, Coffman Entities. Because the movants may have an adequate remedy in the trial



^ court, they have not shown the necessity ofan order from this Court pursuant to Court
ofAppeals Rule 40 (b). Accordingly, the motion is hereby DENIED.
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f Court of Appeals
of the State of Georgia

ATLANTA, AUG -.4 2009

The Court ofAppeals herebypasses thefollowing order:

MD-09-029. COOK et al. v. SMITH, et al.

Pursuant to OCGA §5-6-13 (a), Henry Cook and Bobby Jenkins seek awrit
ofsupersedeas pending their appeal ofan order finding them in criminal contempt of
court. The superior court originally denied their applications for supersedeas.
Subsequently, however, the superior court vacated the denials and granted
supersedeas to both men. Accordingly, Cook and Jenkins have obtained the relief
sought and their motion for emergency relief is MOOT.

L The motion is hereby DISMISSED.
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