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Court of Appeals
of the State of Georgia

ATLANTA, AUGUST 31, 2006

The Court of Appeals hereby passes the following order:
MD07-01. Jessie Ray Cox v. Hon. Robert B. Struble, et al.

Petitioner Jessie Ray Cox filed the instant application with this Court seeking
injunctive, mandamus, or habeas corpus relief. The Clerk of Court docketed this
application as a Court of Appeals Rule 40 (b) “emergency motion” as a courtesy to
the petitioner, since the application cannot properly be docketed as an appeal. The
application seeks redress for tortious acts allegedly committed by the named
respondents and comprising a conspiracy to deprive the petitioner of his constitutional
rights and his liberty.

1. The Court of Appeals is constrained by the Constitution of the State of
Georgia to act as “a court of review and shall exercise appellate and certiorari
jurisdiction[.]” Ga. Const. 1983, Art. 6,§ 5,9 2. Thatis, this Court reviews the final
decisions of lower tribunals through an appellate process. Id; see also, OCGA §§ 5-6-
30 through 5-6-51 (Appellate Practice). The Court of Appeals is nota court of original
jurisdiction and may not take evidence in an original lawsuit. Harmon v. Southern
Rwy., 123 Ga. App. 309 (180 SE2d 604) (1971) (“The Court of Appeals of Georgia
was created in 1906 as an arm of the Supreme Court of Georgia solely as a reviewing
court, with no original jurisdiction, for the purpose of correcting errors of law in lower
tribunals.”) Because the petitioner has not properly or timely brought an appeal from
a final order of a lower court, and because we have no power to hear the petitioner's
original action for habeas corpus, mandamus, or other injunctive relief, the application
cannot be docketed in this Court. Had the Clerk done so, we would be required to
dismiss the application for lack of jurisdiction.

2. The Rule 40 (b) emergency powers of this Court are also limited. We may



only issue “such orders or give direction to the trial court as may be necessary to
preserve jurisdiction of an appeal or to prevent the contested issue from becoming
moot.” The petitioner has not shown us that exercising our inherent power would
preserve a contested issue in a matter that is ripe for appellate review in this Court. In
fact, he cites to numerous pending actions for habeas corpus relief or for mandamus.
Because a pending action is yet unresolved, there is nothing currently at risk of
become moot. Moreover, appeals from orders denying writs of mandamus or habeas
corpus must be addressed to the Supreme Court of Georgia, as those are a matters
within that Court's general jurisdiction. See Ga. Const. 1983, Art. 6, § 6,  3; see also
OCGA § 19-14-52 (appeal process for habeas corpus) and OCGA § 9-6-28 (appeal
process for mandamus). For these reasons, the petitioner's emergency motion must be
and is hereby DENIED.

3. The petitioner is cautioned against filing future motions or pleadings in this
Court that have no substantial basis in law. Rule 15 permits this Court to levy
penalties for frivolous appeals, applications, or motions against a party or his counsel
(including pro se litigants pursuant to Rule 1 (d)) with a penalty of up to $1,000.00,
and the penalty shall constitute a money judgment. Further, the Court will not tolerate
discourteous or disparaging remarks regarding opposing counsel, any judge, or the
Court or its personnel. Such remarks are strictly forbidden pursuant to Rule 10.
Applications, motions, and briefs containing such opprobrious language may be
rejected. Finally, we feel that it is our duty to warn the petitioner that repeated
frivolous or abusive litigation may result in his access to the courts being restricted.
See Smith v. Adamson, 226 Ga. App. 698 (487 SE2d 386) (1997).

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta NG 31 2006

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, OCTOBER 11, 2006
The Court of Appeals hereby passes the following order:
MD 07-02. JONES v. KIMES

Appellant has filed an emergency motion seeking to enforce a supersedeas on
the trial court's order of June 23, 2006, and to restore custody of the minor child to
that prescribed by the original judgment, dated August 29, 2003. The motion is
governed by OCGA § 9-11-62 (e). See also Frazier v. Frazier, 280 Ga. 687,691 (5)
(631 SE2d 666) (2006).

This Court has considered the motion, the appellant’s reply to the appellee’s
response, the application for discretionary appeal, the response to the application for
discretionary appeal, and the exhibits attached to the application for discretionary
appeal. A transcript of the June 2006 hearing has not yet been received. A response
by the appellee to the motion was apparently served on the appellant, because the
appellant filed and served a reply to the response. But that response was not filed
with this Court.

The statute authorizes this Court to “make any order appropriate to preserve
that status quo or the effectiveness of the judgment subsequently to be entered.”
What judgement will subsequently be entered is unkown. But at this stage the
appropriate order in this particular case is one which defers pending the appeal to the
discretion of the trial court. The trial court has handled the litigation since 2003, has
seen the demeanor of the witnesses as they testified, has experienced the compliance
or non-compliance of the parties with orders regarding visitation, and has weighed
the conflicting evidence. Therefore, it is

ORDERED that the emergency motion is DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta ocT 11 2006

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, December 20, 2006
The Court of Appeals hereby passes the following order:
MD-07-03. KAPPELMEIER v. HOUSEHOLD INTERNATIONAL, INC. et al.

Before this Court is Plaintiff Gottfried A. Kappelmeier’s Emergency Motion
for Extension of Time for Filing Notice of Appeal. The said motion is hereby
DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta DEC 20 2006

I certify that the above is a true exiract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

O~ Z. /’Li S & Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, March 5, 2007
The Court of Appeals hereby passes the following order:
MD-04. THOMAS et al. v. PEACHTREE ORTHOPAEDIC CLINIC, P.C. etal.

Pursuant to OCGA § 5-6-39 (a) (1) and to Court of Appeals Rule 40 (b),
plaintiffs Ronnie Thomas and Lynette Thomas have moved this Court for an extension
of time to file a notice of appeal with regard to two court orders entered by the
Superior Court of Fulton County on February 2, 2007 in Civil Action File No.
2005CV101201, one of which grants summary judgment to defendants on all claims.
Specifically, plaintiffs have asked that we extend the time for the filing of the notice
of appeal through April 3, 2007, so as to allow the bankruptcy court to approve
Thomas J. Venker as counsel for plaintiffs (who are in a Chapter 13 bankruptcy) in
this case. The approval hearing is scheduled for March 15, 2007, and cannot be heard
sooner. Plaintiffs currently are unrepresented in this matter based on the bankruptcy
court’s striking all executory contracts, which included plaintiffs’ contract with their
prior counsel. The trial court has declined to consider a motion extending time and
refuses to consider any filings from attorney Venker on the ground that he has not yet
been approved by the bankruptcy court.

We hereby GRANT the plaintiffs’ emergency motion to extend the time for
filing a notice of appeal with regard to the February 2 orders. The deadline for filing
the notice of appeal is extended through and including April 3, 2007.

LC number(s): 2005CV101201



Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta MAR -5 2007

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Lo Z. /’Lmﬁ T & Clerk
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Court of Appeals
of the State of Georgia

ATLANTA, @pR 08 2001

The Court of Appeals hereby passes the following order:

MOTION DOCKET 07-05. IN THE MATTER OF SASHA HARRIS.

Due to clerical error, the attached order is hereby substituted for the

Court’s order which issued March 6, 2007.

Court of Appeals of the State of Georgia
Clerk's Office, Atlanta

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature andthe seal of said court
hereto affixed the day and year last above written.

Lok Z NGB



Court of Appeals
of the State of Georgia

ATLANTA, March 6, 2007

The Court of Appeals hereby passes the following order:

MOTION DOCKET 07-05. IN THE MATTER OF SASHA HARRIS.

The Superior Court of DeKalb County issued an order on March 5, 2007
holding Sasha Harris in contempt, ordering her to serve 48 hours in jail. Harris
has filed a notice of appeal from this order and now seeks an emergency order
of supersedeas.

As this Court retains inherent power under Rule 40(b) to grant
supersedeas to prevent an appeal from becoming moot, and so that we may reach
the merits of this matter, appellant’s motion for supersedeas is GRANTED and
the appellant shall be released from incarceration instanter.

Court of Appeals of the State of Georgia
Clerk's Office, Atlanta

_ Icertify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Loss Z. /I’L..f‘ ~ &= Clerk
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IN THE COURT OF APPEALS
STATE OF GEORGIA

o b) v7.0¥

IN THE MATTER OF

SASHA HARRIS

A i N N T N

EMERGENCY MOTION FOR SUPERSEDEAS PENDING APPEAL

NOW COMES the Appellant, SASHA HARRIS, pursuant to the
Court of Appeals of the State of Georgia Rule 50(c), and moves this Court to
grant a supersedeas pending appeal of this case and requests a prompt
hearing on this motion for supersedeas pending the docketing of the appeal
and as grounds therefore states the following;
1.
There are substantive issues for determination in this appeal and the
appeal is neither frivolous nor is taken for the purpose of delay.
2.
The Appellant, who was previously’? ZZny%)‘zny action pending in

the Superior Court of Dekalb County, was adjudged to be in contempt of

said Court and sentenced, without bond, to 48 hours to be served in the



Dekalb County Jail, by Judge Linda Hunter, Superior Court of Dekalb
County on March 5, 2007.
3.

The Order adjudicating the contempt was entered on March 5, 2007.

A copy of said order is attached herein as Exhibit “A”.
4,

Appellant is certified as a Georgia Detention Officer and currently
works for the Department of Juvenile Justice as a Corrections Officer at the
Youth Detention Center, in Atlanta, Georgia.

5.
Appellant offers absolutely no danger to the community.
6.

Appellant filed a Motion for Bond with the trial court on this day,

March 6, 2007. Said motion was de-n-iezl@ot heard by the Court. A copy of

Appellant’s Motion for Bond is attached herein as Exhibit “B”. A-eepy-6f

; - demint hed-herein-as Exhibit €. 1



7.

Appellant timely filed Notice of Appeal attached=hesein-as-t

‘;‘é@,’ and the said appeal is being pursued by the fastest methods available to
Appellant.
8.

Appellant hereby requests this Court to exercise its inherent power
under Rule 50(c), to issue a Supersedeas Order staying the execution of the
trial court’s order, since such stay is necessary to preserve jurisdiction of the
appeal and to prevent a contested issue from becoming moot. Without such
a stay, the sentence will have been served and Appellant will be denied an
opportunity to have such contested issues reviewed by this Court.

9.

WHEREFORE, Appellant prays that this Motion be delivered to the
Court for prompt consideration and hearing; that Appellant be allowed a
supersedeas with bond fixed in a reasonable amount until such time as the
Court can consider and pass upon the appeal, and for such other and further

relief as the Court may grant.



4
Respectfully submitted this ©_ day of /lzuu 12007

P d

DANIEL DEWOSKIN
Attorney for Appellant
Georgia Bar No. 220327

HARLES B. PEKOR
Attorney for Appellant
Georgia Bar No. 220327

Pekor & DeWoskin, LLC
270 Peachtree Street, NW
Suite 1060

Atlanta, Georgia 30303
(404) 221-8887



C

CLERK OF SUPER\OR CRT
DEKALB COUITY, FE0AG

N THE_ SuPBR (ol Lov @) 6T [@@w&m
STATE. oF GCDM(#’

Melvin Viamand Buandlph,
NS - Covil M‘QOA e
Wo. 09CVZ225-5
Qe Jong DQY(/V\ %(V\@)?}?wf @\Mdo/f’lﬂ
NBTICE oF AfRAL

(Z) MNeS N&J §A5M¢4— }//
%Qk&ﬂ:\:{ (DIFK_G‘(\ C}’ g ﬁvﬁf
\/ édU)/j» M qék\m

et d (P-}}(‘lf?_v
S, 1007, @mﬁﬁj’ A MW
| M’\ Sevd rﬁa( gﬂ]ﬂ:;r

ﬁ\L\/L\'Lﬂ' : ((4' ,

QC)(/[J o <\ K/J > ]
JVV(«(&LO)LLM @7[) 4\/\ [&GL%)FE‘//&/J, V\qi
1nvelves oo Subyecs  ypon T»J
AU e, 3 et %‘7"@%{/
\/((/‘A /J\/'v@ SV{M é\,_/o,(?t—' c(f/

Céq@/& }0& M
& Boargin Crestivicn
Hﬁ%
09@2@2 o) ugnS

&N @&L - 'S 040/




IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

: CIVIL ACTION FILE NO.:
MELVIN DAMOND RANDOLPH, 02CV2235-8
Plaintiff,

VS,

)
)
)
)
)
JOEWONA DEYON SINGLETARY- )
RANDOLPH, )
Defendant. )

ORDER OF CONTEMPT

The parties appeared for the regularly scheduled NISI calendar of
March 5, 2007, on Plaintiff’s Petition for Contempt regarding visitation with
the parties 3 minor children. As a result of the hearing as well as an in
camera discussion with the 3 minor children, the Court Ordered that the
children would spend the remainder of the day visiting with their father in
accordance with their wishes. When the Plaintiff went to take the children
from the Court, they found that one of the children, Myonna Meleasha
Dyonne Randolph, was crying and would not leave.

The Court again met in camera with the minor to see what had
occurred, and the minor informed the Court that Barbara Killingsworth
(DOB: 8/23/55), her maternal grandmother, and Sasha Harris (DOB:
10/2/72), a friend of the Defendant, had told her that the Court proceeding
was “a trick and that Mr. Randolph is trying to take custody of her and trying
to make Ms. Randolph pay child support.” They made other comments, as
well, with the intention to undermine the Court’s Order and to encourage the

minors and the parties to act in contempt and contravention of the Court’s




Order. As a result of the foregoing, Barbara Killingsworth (DOB: 8/23/55)

| and Sasha Harris (DOB: 10/2/72) are HEREBY HELD IN DIRECT

CONTEMPT OF COURT. They shall be incarcerated instanter to be released

in 48 hours, on March 7, 2007.

day of March 2007.

:;
JUDGE LINDA WARREN HUNTER
....... - SUPERIOR COURT OF DEKALB COUNTY
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Court of Appeals
of the State of Georgia

7
ATLANTA, MAR 15 200i

The Court of Appeals hereby passes the following order:

MD07-06. ARNELL PRESTON v. THE STATE.

Pursuant to Rule 40 (b) of this Court, appellant Arnell Preston has moved this
Court to issue a stay of the trial court’s order below,! in which the trial court ordered
that the DeKalb County Sheriff (in whose custody Preston is now) deliver Preston to
law enforcement authorities of Harris County, Texas for transport to Harris County,
where Preston is to appear as a witness in an already-commenced trial of a murder
prosecution. This delivery is to take place by noon on Friday, March 16, 2007. Preston
seeks to stay this order so that he may remain in Georgia during the pendency of his
appeal of this order and so that his appeal may not be mooted by the execution of the
order.

As per the text of the Rule, we exercise our power under Rule 40 (b) only
sparingly. Based on our review of the law and the proceedings below, we exercise our
discretion to DENY the emergency motion. Specifically, we note that the governing
statute (OCGA § 24-10-92) provides in relevant part:

(a) If a judge of a court of record in any state which by its laws has

made provision for commanding persons within that state to attend and

testify in this state certifies under the seal of such court that there is a

criminal prosecution pending in such court. .., that a person within this

state is a material witness in such prosecution . . ., and that his presence

will be required for a specified number of days, upon presentation of

! The court proceeding below is in DeKalb County Superior Court, Georgia
Case No. 07-014 (Texas Case No. 1086694-96).



such certificate to any judge of a court of record in the county in which
the person is found, such judge shall fix a time and place for a hearing
and shall make an order directing the witness to appear at a time and

place certain for the hearing. . ..

(b) If at a hearing the judge determines that the witness is material
and necessary, that it will not cause undue hardship to the witness to be
compelled to attend and testify in the prosecution . . . , and the laws of
the state in which the prosecution is pending . . . will give to him
protection from arrest and the service of civil and criminal process, he
shall issue a summons, with a copy of the certificate attached, directing
the witness to attend and testify in the court where the prosecution 1S
pending . . . . In any such hearing the certificate shall be prima-facie

evidence of all the facts stated therein.

(¢) If such certificate recommends that the witness be taken into
immediate custody and delivered to an officer of the requesting state to
assure his attendance in the requesting state, such judge may, in lieu of
notification of the hearing, direct that the witness be forthwith brought
before him for the hearing; and the judge at the hearing being satisfied
of the desirability of such custody and delivery, for which determination
the certificate shall be prima-facie proof of such desirability, may, inlieu
of issuing subpoena or summons, order that the witness be forthwith

taken into custody and delivered to an officer of the requesting state.

Preston does not contest that the facts show he is a material witness to the Texas
trial and that he is protected from arrest and from service of civil and criminal process
in Texas. Nor has he forwarded any extraordinary reasons showing that this compelled
attendance in Texas would constitute an undue hardship. Rather, he primarily contests

the decision to have him immediately taken into custody and delivered to Texas



authorities (as opposed to the issuance of a summons directing him to travel to Texas
on his own with the expectation he will comply).

Here, the certificate issued by the Texas court specifically recommended, as per
the language of subsection (c), that Preston be taken into immediate custody and
delivered to an officer of Georgia to assure his attendance in Texas. The trial court
exercised its discretion to direct that Preston be forthwith brought before him for the
hearing. Relying on the certificate of the Texas court, which “certificate shall be
prima facie proof of” the desirability of such custody and delivery, the trial court
determined at the hearing to order that Preston be forthwith taken into custody and
delivered to an officer of Texas, which order would appear to be fully authorized by
OCGA § 24-10-92 (c).

Preston complains, however, that the facts and reasoning underlying the Texas
court’s decision (which are not expressly set forth in that decision) to request
immediate custody and delivery to Texas are lacking in merit.” However, the statute
specifically provides thatin determining the desirability of such custody and delivery,
the Georgia court shall consider the foreign court’s certificate making such a request
as “prima-facie proof of such desirability.” In other words, the mere fact that a foreign
court has recommended that the witness be taken into custody and delivered so as to
assure his attendance in the foreign state alone constitutes sufficient grounds for the
Georgia court (if the Georgia court in its discretion so chooses) to be satisfied of the
desirability of such custody and delivery.

Because the trial court below could rely on the mere fact of the request to make
its own determination that Preston should be taken into custody and delivered,
Preston’s arguments on appeal that the facts and reasoning underlying that request are
faulty is not a ground for reversing that determination, which is a discretionary factual

question to be determined by the trial court. Moreover, we note that Preston has not

2 The Texas prosecutor represented to the Texas court that Preston was an
unreliable and uncooperative witness in that he refused to discuss the case with
detectives and was currently charged in Fulton County with assault, battery, and
obstruction charges.



provided us with the transcript of the hearing below, at which additional evidence may
have been taken. As prima-facie evidence supports the trial court’s determination, we
will not at this preliminary stage act to stay that order, which appears to be fully
authorized.

Accordingly, we DENY Preston’s motion for an emergency stay.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta
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Court of Appeals
of the State of Georgia

ATLANTA, March 19, 2007
The Court of Appeals hereby passes the following order:
MD 07-07. SIMPSON v. RADIO ONE, INC.

Radio One, Inc. has filed an emergency motion to stay the enforcement of an
interlocutory order enjoining enforcement of a non-compete provision in the
employment contract of a former employee. Radio One, Inc. contends that allowing
enforcement of the trial court’s order during the regular appeal process would render
the six-month non-compete provision moot. However, due to the six-month term of
the non-compete provision, granting the relief sought here would have the effect of
enforcing the non-compete provision regardless of the correctness of the trial court’s

order. Accordingly, we hereby DENY Radio One, Inc.’s motion.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta MAR 19 2007
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Court of Appeals
of the State of Georgia

ATLANTA, April 30, 2007
The Court of Appeals hereby passes the following order:

MD -07-08. MACEDONIA BAPTIST CHURCH OF ATLANTA v. COUSINS,
SR. et al.

Scottie Cousins, St. filed a Motion for Emergency Writ of Supersedeas with
this court on April 30, 2007, after the Superior Court of Fulton County, Judge Craig
L. Schwall, Sr. found him in criminal contempt, sentenced him to immediately serve
20 days in jail, and denied his motion for supersedeas. The motion complies with the
requirements of Court of Appeals Rule 40 (b).

It is HEREBY ORDERED that Scottie Cousins, Sr. be released instanter from
the custody of the Fulton County Sheriff on his own recognizance until such time as
a hearing, if any, may be held on the contempt charges or the holding and sentence
resulting therefrom, and until any appeal rights of Cousins under the laws of the State
of Georgia in connection therewith have been exhausted. See Garland v. Tanksley,
99 Ga. App. 201 (107 SE2d 866) (1959).

Court of Appeals of the State of Georgia
Clerk's Office, Atlanta PR 30 2007
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Court of Appeals
of the State of Georgia

ATLANTA, May 10, 2007
The Court of Appeals hereby passes the following order:

MD07-09. HAMILTON v. RENEWED HOPE, INC.

Deborah Hamilton and her counsel, Francis X. Moore and FXM, P.C. d/b/a
Frank X. Moore and Associates, filed an emergency motion with this Court arguing
that the trial court improperly granted a supersedeas bond in the amount ofajudgment
for attorney’s fees and expenses under OCGA § 9-15- 14. Hamilton has appealed the
judgment separately in Hamilton v. Renewed Hope, Inc., Civil Action No. AO7D0276.

Pursuant to Court of Appeals Rule 40 (b), this Court has the inherent authority
to issue emergency orders “as may be necessary to preserve jurisdiction of an appeal
or to prevent the contested issue from becoming moot.” In order to invoke this
Court’s emergency authority, however, a Rule 40 (b) motion must “[c]ontain an
explanation why an order of this Court is necessary and why the action requested is

time sensitive.” Here, no such showing has been made.

The trial court granted a supersedeas bond in the amount of the underlying
judgment, as it is authorized to do.! Appellants’ argument that the underlying
judgment was erroneously entered is not properly before us in this action, as it will be

addressed in Civil Action No. A07D0276. And Appellants’ contention that they may

' See OCGA § 5-6-46 (a).



C

be unable to post a bond likewise does not demonstrate that an order of this Court 1s
necessary, as failure to post a supersedeas bond would not deprive us of jurisdiction
of the appeal of the underlying judgment.” As Appellants have failed to satisfy the

requirements of Rule 40 (b), it follows that this motion is hereby denied.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta MAY 10 2007
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Court of Appeals
of the State of Georgia

ATLANTA, May 16, 2007
The Court of Appeals hereby passes the following order:
MD07-10. JACKSON v. REECE.

Derrick B. Jackson has filed a pro se “Petition for an Emergency Order in the
Appeals Court.” Pursuant to Court of Appeals Rule 40 (b), this Court has the inherent
authority to issue emergency orders “as may be necessary to preserve jurisdiction of
an appeal or to prevent the contested issue from becoming moot,” and “[g]enerally,
no order will be made or direction given in an appeal until it has been docketed in this
Court.” In order to invoke the Court’s emergency authority, a Rule 40 (b) motion
must “contain a stamped ‘filed’ copy of the order being appealed” and “a copy of the
notice of appeal, if such has been filed in the trial court.” Here, J ackson has no appeal
docketed in this Court. Moreover, he failed to attach a stamped filed copy of the order
being appealed. Thus, as Jackson has failed to satisfy the requirements of Rule 40 (b),
it follows that this motion is hereby denied.

We note that this case appears to involve an appeal from an order denying
Jackson’s petition for writ of habeas corpus. Habeas corpus actions lie within the

exclusive jurisdiction of the Supreme Court of Georgia.'

' See Fullwood v. Siviey, 271 Ga. 248,249 (517 SE2d 511) (1999).
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Court of Appeals
of the State of Georgia

ATLANTA, JUNE 5, 2007

The Court of Appeals hereby passes the following order:

MDO07-11. ATLANDO HOLDINGS, LLC a Georgia limited liability
company, f/k/a MINDIS ACQUISITION CORPORATION, a
Georgia Corporation v. CATHELENE ROBINSON, CLERK
OF THE SUPERIOR COURT OF FULTON COUNTY,
GEORGIA, in her official and individual capacities

On June 1, 2007, moveant filed with this Court a motion under our Rule 40(b)
seeking a Petition for Writ of Mandamus to direct the clerk of Fulton County Superior
Court to prepare and transmit certain records on appeal. Moveant cites statutes and
case law which purport to give this Court original jurisdiction to hear a mandamus
action.

After the Constitution of the State of Georgia 1983 and the Supreme Court’s
decision in Brown v. Johnson, 251 Ga. 436,437 (306 SE2d 655) (1983), however, the
Supreme Court has determined that a Petition for Writ of Mandamus should be filed
in the superior court and that the Supreme Court of Georgia is the proper Court to
determine the appellate issues.

Therefore, the above appeal is transferred to the Supreme Court of Georgia
pursuant to Art. VI, Sec. VI, Par. I1I(5), Georgia Constitution 1983.

Court of Appeals of the State of Georgia
Clerk's Oﬂice, Atlanta JUN =5 007
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Court of Appeals
of the State of Georgia

ATLANTA, June 8, 2007
The Court of Appeals hereby passes the following order:
Motion Docket 07-012. THRASHER v. THE STATE.

Dexter Thrasher has filed an emergency motion, contending that the trial court
failed to consider his motion for a supersedeas bond and failed to postpone his June
11, 2007 surrender date following his convictions in the State Court of DeKalb
County for driving under the influence in violation of OCGA § 40-6-391 (a) (1).
Thrasher was convicted on May 29, 2007, and sentenced to 12 months, with the first
30 days to be served in jail and the balance probated, as well as a fine and community
service. The trial court orally denied Thrasher’s motion for a stay of the sentence
pending appeal, and ordered Thrasher to report to jail on June 11, 2007. Thrasher
subsequently filed a notice of appeal on June 4, 2007, and filed an application for an
appeal bond requesting a hearing or an extension of the surrender date. The
emergency motion contains copies of email messages purportedly between Thrasher’s
defense counsel, an assistant solicitor for DeKalb County, and the law clerk for the
trial court, in which defense counsel confirms telephone conversations indicating that
the court would not hear the motion for an appeal bond before June 11, 2007, and
would not extend the surrender date.

The grant or denial of an appeal bond in convictions of any offense set forth
in OCGA § 40-6-391 is in the discretion of the convicting court. OCGA § 17-6-1 (g).
The procedure required by the law is that “after a sentence of imprisonment has been
imposed, the question of the appellant's custody pending final decision on appeal
should be reviewed and a fresh determination made by the trial court.” Birge v. State,
238 Ga. 88, 89 (230 SE2d 895) (1976). In reviewing the question of Thrasher’s

custody pending the appeal, “the court must give applicant notice of the hearing and



a chance to appear and be heard. [Cit.]” Knapp v. State, 223 Ga. App. 267, 268 (477
SE2d 621) (1996).

While the trial court is free to exercise its discretion in determining whether or
not to grant bond, “it is not free to refuse to exercise its discretion or to provide
defendant the opportunity to be heard on this issue in an evidentiary hearing. The trial
court’s refusal to consider bond constitutes a refusal to exercise discretion. [Cit.]
(Punctuation omitted.) Id.

The trial court must hold an evidentiary hearing on Thrasher’s application for
an appeal bond, at which it may consider evidence presented during the trial of the
case as well as additional evidence.

The trial court must then answer four questions: 1) whether there is a

substantial risk the defendant will flee; 2) whether there is a substantial

risk the defendant will pose a danger to others in the community; 3)

whether there is a substantial risk the defendant will intimidate

witnesses or otherwise interfere with the administration of justice; and

4) whether it appears the appeal is frivolous or intended only for delay.

An affirmative answer to any of these four questions will uphold denial
of bond.

Id. at 268-269

Therefore, the trial court is ordered to stay the sentence and hold an evidentiary
hearing on the question of Thrasher’s appeal bond so as to prevent the issues raised
in this case from becoming moot and, “if it again determines that the application
should be denied, clarify the basis for its denial.” Carter v. State, 267 Ga. App. 520,
527(13) (600 SE2d 637) (2004). Thrasher shall be entitled to appeal the ruling of the
trial court on the bond hearing as provided by law and to address therein all other

1ssues not herein addressed.
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Court of Appeals
of the State of Georgia

ATLANTA, June 8, 2007
The Court of Appeals hereby passes the following order:
MD-07-13. JAMES WOODROW HENDERSON, JR. v. THE STATE.

Under Court of Appeals Rule 40 (b), Henderson has moved this court to stay
his criminal trial pending the resolution of his appeal of the trial court’s order of June
6, 2007, denying his motion to dismiss the indictment against him because the State
allegedly violated his constitutional right to a speedy trial by failing to bring him to
trial for over 68 months. His notice of appeal and this motion were filed on June 7,
2007. His trial is scheduled to start on June 11, 2007.

A defendant is authorized to take a direct appeal of the denial of such motions,
and the notice of appeal in such cases normally operates to stay the proceedings,
unless the trial court determines that the appeal is frivolous. In the order denying
Henderson’s motion, the trial court specifically held that the motion was frivolous and
filed for purpose of delay.

In Hubbard v. State, 254 Ga. 694, 695 (333 SE2d 827) (1985), our Supreme
Court recognized that if a defendant is to be afforded the full protection of his
Constitutional right to a speedy trial, a defendant must have the right to appellate
review before he is exposed to trial. “In the absence of a right to a speedy trial the
accused might suffer uncertainty, emotional stress, and the economic strain of a
pending prosecution indefinitely.” Id. Should a trial court find a speedy trial motion
to dismiss was frivolous and dilatory, however, the filing of an appeal from the denial
of the motion does not divest the trial court of jurisdiction of the case. McAlister v.
State, 236 Ga. App. 609, 610 (2) (512 SE2d 53) (1999). See also Rielli v. Oliver, 170
Ga. App. 699, 700 (318 SE2d 173) (1984).

In this case, the trial court’s findings that Henderson’s motion was frivolous and



filed for purpose of delay would ordinarily prevent Henderson’s notice of appeal to
delay the trial until his appeal was decided. Because Henderson, inaddition to alleging
that the trial court erred by denying the motion on the merits, also is asserting that the
trial court erred by making such findings, and that claim would be moot if the case
proceeds to trial, Baker v. State, 263 Ga. App. 462, 466-467 (2) (588 SE2d 288)
(2003), we must exercise our authority under Court of Appeals Rule 40 (b) to stay the
proceedings to keep that issue from becoming moot.

Accordingly, Henderson’s motion is granted and trial of the charges against him

will be delayed pending disposition of his appeal.

Court of Appeals of the State of Georgia
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 29 2007

The Court of Appeals hereby passes the following order:
MD07-14. GENARLOW WILSON v. THE STATE.

Pursuant to Court of Appeals Rule 40 (b), Genarlow Wilson has filed a motion
seeking emergency relief from the order of the Superior Court of Douglas County
dismissing Wilson’s motion for bond pending appeal. Review of the motion, the order
of the Superior Court of Monroe County granting habeas corpus, and the order of the
Superior Court of Douglas County show that the underlying appeal in this case is from
aruling on a petition for habeas corpus in which the habeas court held that the statute
under which Wilson was sentenced was unconstitutional.

As appeals in cases concerning the constitutionality of statutes and habeas
corpus petitions are within the exclusive and general jurisdiction of the Supreme Court
of Georgia, Ga. Const. 1983, Art. VI, § VI, Paras. I1 (1) and III (4); OCGA § 9-14-22,
and this motion involves an appeal bond under OCGA § 9-14-52 (c), this motion is

transferred to the Supreme Court of Georgia for disposition.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta Jun 29 2007
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Court of Appeals
of the State of Georgia

The Court of Appeals hereby passes the following order:
MD07-15. Skillern v. The State

On August 6, 2007, Warren Skillern filed the instant “Rule 40 (b) Motion”
seeking to challenge an unspecified order arising from his Cherokee County Case No.
93 CR 0432. Skillern contends that he has a right to “a timely and proper appeal of
[his] convictions,” and to that end, this Court should vacate its decision in Case No.
A99A1417. In that opinion, we affirmed Skillern’s convictions for child molestation,
aggravated child molestation, rape, and cruelty to children. Skillern v. State, 240 Ga.
App. 34 (521 SE2d 844) (1999). Since we issued that opinion, Skillern has challenged
or collaterally attacked his convictions on numerous occasions, primarily in the form
of extraordinary motions for new trial, appeals from which were denied by this Court.
See, e.g., Case Nos. A06D0252, A06D0139, A06A0802, A06D0114, A05SD0017,
A04A0069, and A04D0146. }

1. Because Skillern has not properly identified an appealable order of a lower
court for which this Court has jurisdiction to review, we are required to DISMISS his
motion for lack of jurisdiction.

2. We further note for Skillern’s edification that the Rule 40 (b) emergency
powers of this Court are extremely limited. We may only issue *“such orders or give
direction to the trial court as may be necessary to preserve jurisdiction of an appeal
or to prevent the contested issue from becoming moot.” The petitioner has not shown
us that exercising our inherent power would preserve a contested issue in a matter that
is ripe for appellate review in this Court. In fact, he cites only to closed actions for
which all avenues of appeal appear to be exhausted. Therefore, had we not dismissed

the motion, we would have denied it.



@

3. Because Skillern has filed numerous applications and motions in this Court
pertaining to the same closed appeal, we caution him against filing future motions or
pleadings in this Court that have no substantial basis in law. Rule 15 permits this
Court to levy penalties for frivolous appeals, applications, or motions against a party
or his counsel (including pro se litigants pursuant to Rule 1 (d)) and the penalty shall
constitute a money judgment that may be levied against a prison account. Finally, it
is our duty to warn Skillern that repeated frivolous or abusive litigation may result in
his access to the courts being restricted. See Smith v. Adamson, 226 Ga. App. 698 (487
SE2d 386) (1997).

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta MG -7

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

w:A_\. Z. /L‘:é‘ ‘,Z_ , Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, NOV 28 2007
The Court of Appeals hereby passes the following order:

MD07-15. Skillern v. The State

The order issued on August 7, 2007 was proper. The motion for proper order

is DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta NOV 28 2007

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.



MOTIONS DOCKET

JUDGE# MOTION DOCKET NUMBER M D -0 7-0/(
DATE: §/ 212 067 REC#.70S00 PAID BY:_/, nathan ,4//0/11/’%6
S P

CHARGE: _7 S+t /15180 Order 4f Tncar@iatu» - ontenpt

STYLE: 7/ A’ ﬂkﬂjﬁ /7 /f/a,/?fe/

ATTY.NT- 7 gathan Meln 0

[ 7/ /Dr’acﬁ%/% SE

’._CJ/%(" 9?7

A Hants, GH_30307

ATTY.EE:__ My foryun (2600

<% Q0 ,A/Z Lpint- ey
Cuite 105 [

/W@/MM#@ 5‘9@ 30033

LOWER CT. JUDGE: ﬂf/ﬁa[)/d/o /, S;/é///g//

LOWER CT. CASE # __R200S /% 753/

COUNTY: Fobtea Supndor

BRIEFS FILED: N 1

JUDGEMENT DATE: $- /0-0"T  JUDGMENT: W

M.F.R. FILED:
REPONSES:

N.O.I. FILED:




Court of Appeals
of the State of Georgia

ATLANTA, MG 10 2007
The Court of Appeals hereby passes the following order:
MOTIONS DOCKET 07-016. IN RE: GREGORY FLAMER.

Gregory Flamer filed an emergency motion asking this Court to set aside an
order of incarceration arising from a contempt order entered by Judge Craig Schwall
of the Fulton County Superior Court. According to Flamer, the trial court erred when
it failed to grant supersedeas pending appeal from the contempt order.

In an order dated June 27, 2007, the court found that Flamer had committed at
least five separate acts of perjury in conjunction with proceedings on a personal injury
claim filed by Flamer. The court also found that these acts occurred 1n the court’s
immediate presence or “so near thereto as to obstruct the administration of justice.”
OCGA § 15-1-4 (a) (1). The court ruled that Flamer was in criminal contempt and
sentenced him to serve 100 days in the Fulton County Jail (20 days per contumacious
act, to run consecutively). See OCGA § 15-6-8 (5). The court also found Flamer in
civil contempt and ordered him to remain in the custody of the Fulton County Sheriff
until he paid $26,752.79 in attorney fees and $1,000 in litigation expenses arising
from the underlying civil action.

On July 11, 2007, Flamer filed a notice of appeal from the June 27, 2007
contempt order. On July 16,2007, Flamer filed a motion in the trial court to set aside
or stay the order of incarceration, asserting that the filing of a notice of appeal in this
Court operated as a supersedeas of the order, pursuant to OCGA § 5-6-13 (a) and 5-6-
46. On August 2, 2007, the trial court granted the motion in part, ordering that the
portion of the contempt order requiring the reimbursement of attorney fees and
expenses be stayed pending the appeal. The court refused to stay the order of

incarceration based upon Flamer’s criminal contempt, citing OCGA § 5-6-13 (b).



OCGA § 5-6-13 (b) provides that, when a finding of contempt is based upon conduct
in the trial court’s presence during a proceeding, the court has the discretion to decide
whether to grant supersedeas while an appeal from the contempt order is pending.
Having reviewed Flamer’s emergency motion, we find that he has failed to
show that the trial court abused its discretion in denying his motion to grant the
supersedeas and stay the order of incarceration pending appeal. Accordingly, this

emergency motion is DENIED.

Court of Appeals of the State of Georgia
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Court of Appeals
of the State of Georgia

ATLANTA, August 27,2007

The Court of Appeals hereby passes the following order:

MDO08001. ENDURACARE THERAPY MANAGEMENT, INC. v. DRAKE et
al.

Enduracare Therapy Management, Inc. filed this emergency motion for
supersedeas to stay pending appeal enforcement of a November 9, 2006 judgment
obtained against it by Henry Drake and Mamie Bryant (State Court of Wayne County,
Civil Action No. 151-05-CVS-0020).

Pursuant to OCGA § 9-11-62 (e) and Court of Appeals Rule 40 (b), proceedings
in this case and in the lower court are hereby STAYED pending further ruling on this
motion by this Court. This Court shall consider any brief regarding this motion which
is filed by any litigant in this case and physically received by this Court on or before
September 6, 2007.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta NS 27 o

[ certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

LA, z./qﬂzé;z

, Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, SEP 12 2007

The Court of Appeals hereby passes the following order:

MD08001. ENDURACARE THERAPY MANAGEMENT, INC. v. DRAKE et
al.

On November 9, 2006, the State Court of Wayne County entered judgment in
favor of Henry Drake and Mamie Bryant against CLC of Jesup/Jesup Healthcare
Center and Enduracare Therapy Management, Inc. (“Enduracare”) (Civil Action No.
151-05-CVS-0020). Enduracare filed a notice of appeal from the judgment. On
August 2, 2007, the trial court ordered any defendant who wishes to have the benefits
of supersedeas to file a supersedeas bond, with good surety, in the amount of
$7,700,000.0n August 23, 2007, Enduracare filed an affidavit of indigence pursuant
to OCGA § 5-6-47. On August 24, 2007, Enduracare filed this emergency motion for
supersedeas requesting that this Court maintain supersedeas despite its inability to
post a supersedeas bond as ordered by the trial court. Three former defendants in the
action, Brentwood Nursing, LLC, Brentwood Healthcare, LLC, and Jesup Healthcare,
LLC also filed a motion for supersedeas. Henry Drake and Mamie Bryant filed a brief
opposing Enduracare’s motion.

Pursuant to OCGA § 5-6-47 (a), “[i]n all civil cases where the party taking an
appeal files an affidavit stating that because of [its] indigence [it] is unable to pay
costs or to post a supersedeas bond, if any, as may be required by the trial judge as
provided in Code Section 5-6-46, the notice of appeal and affidavit of indigence shall
act as supersedeas.” Accordingly, Enduracare’s notice of appeal and affidavit of

indigence acts as supersedeas. As a result, Enduracare’s emergency motion is hereby



DENIED as moot.
Drake and Bryant have taken the position that Enduracare is not indigent. If

Drake and Bryant were to comply with OCGA § 5-6-47 (b), and contest the truth of
Enduracare’s affidavit of indigence by verifying affirmatively under oath that the
same is untrue, issue would thereby be joined for determination by the trial court
under the rules of the court. We note that “[t]he judgment of the [trial] court on all
issues of fact concerning the ability of a party to pay costs or give bond shall be final.”

Furthermore, the motion for supersedeas filed by Brentwood Nursing, LLC,
Brentwood Healthcare, LLC, and Jesup Healthcare, LLC, is hereby DENIED as moot
since the judgment shows on its face that these litigants were no longer defendants in

the action when the trial court entered judgment.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta SEP 12 2007

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA,  Sep 19 207
The Court of Appeals hereby passes the following order:
MD-08-002. GRIER v. THE STATE.

Andre Grier was tried on a misdemeanor charge of obstructing an officer and
a felony charge of the sale of cocaine. The jury found him guilty of the misdemeanor
offense, and the court declared a mistrial on the felony offense. The court sentenced
him for the misdemeanor charge to twelve months to serve and to pay a fine. On
August 6, 2007, Grier filed a motion for new trial, as well as a motion for supersedeas
bond pursuant to OCGA § 17-6-1 (b) (1) and a rule nisi for August 15, 2007 on his

motion for supersedeas bond.

Grier complains that, as of the filing date of his Rule 40 (b) motion, neither
bond nor hearing therefor has been set, yet he remains unlawfully incarcerated on only
a misdemeanor conviction. Because it appears that Grier has shown that he is entitled
to bond with respect to his misdemeanor conviction, the trial court is hereby
ORDERED to set such bond immediately in accordance with OCGA § 17-6-1 (b) (D).

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta SEP 19 207

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA,  SEP 19 207
The Court of Appeals hereby passes the following order:
MD-08-002. GRIER v. THE STATE.

Andre Grier was tried on a misdemeanor charge of obstructing an officer and
a felony charge of the sale of cocaine. The jury found him guilty of the misdemeanor
offense, and the court declared a mistrial on the felony offense. The court sentenced
him for the misdemeanor charge to twelve months to serve and to pay a fine. On
August 6, 2007, Grier filed a motion for new trial, as well as a motion for supersedeas
bond pursuant to OCGA § 17-6-1 (b) (1) and a rule nisi for August 15, 2007 on his

motion for supersedeas bond.

Grier complains that, as of the filing date of his Rule 40 (b) motion, neither
bond nor hearing therefor has been set, yet he remains unlawfully incarcerated on only
a misdemeanor conviction. Because it appears that Grier has shown that he is entitled
to bond with respect to his misdemeanor conviction, the trial court is hereby
ORDERED to set such bond immediately in accordance with OCGA § 17-6-1 (b)(1).

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta SEP 19 2007
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the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, SEP 28 207
The Court of Appeals hereby passes the following order:
MD-08-003. GEORGIA COMMISSARY SUPPLIERS, LLC v. DOUGLAS.

Georgia Commissary Suppliers, LLC (“GCS”) seeks a stay of the “State of
Georgia prison commissaries procurement (Solicitation No. 46700-01 9-0000007383)”
pending appellate review of the trial court’s final order dismissing GCS’s action for
a declaratory judgment and injunctive relief.

In its complaint, GCS sought to enjoin the Georgia Department of
Administrative Services (“DOAS”), through its Commissioner Brad Douglas, from
“reissuing the prison commissaries RFP [request for proposal].” It appears from the
filings before this Court, however, that the request for proposal has since been
reissued. Thus, GCS now asks the Court to “enjoin the rebidding of the contract of
any bids,” specifically to enjoin the DOAS from “accepting bids on any re-issued RFP
during the pendency of GCS’s appeal.”

“It is a rather fundamental rule of both equitable jurisprudence and appellate
procedure, that if the thing sought to be enjoined in fact takes place, the grant or denial
of the injunction becomes moot.” Jackson v. Bibb County School Dist., 271 Ga. 18,
19 (515 SE2d 151) (1999) (citation and punctuation omitted); see also Brown v.
Spann, 271 Ga. 495, 496 (520 SE2d 909) (1999). A party cannot avoid this rule by
expanding after the fact the nature of the injunctive relief sought. See Bd. of Commrs.
of Richmond County v. Cooper, 259 Ga. 785 (387 SE2d 138) (1990).

Because the reissuance of the request for proposal has occurred, the denial of
GCS’s request to enjoin the reissuance is now moot. GCS cannot, under the guise of
supersedeas, ask for a different form of injunctive relief than what it sought below.
GCS’s motion for a stay is hereby DENIED.
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Court of Appeals
of the State of Georgia

ATLANTA, ocT 1 207
The Court of Appeals hereby passes the following order:
MD-08-004. MOODY FAMILY HOUSING, LLC v. REGIONS BANK.

Moody Family Housing, LLC has filed a motion for a Rule 40 (b) emergency
order. It seeks from this Court a writ of supersedeas, summarily asserting it “will
suffer irreparable harm if the appointment of a receiver is permitted to move forward
while [its] appeal is pending” and that “[t]he receiver will oust [it] from, and take

control of, the project underlying the dispute, including the project assets.”

A Rule 40 (b) motion for an emergency order must contain, among other things,
“a stamped ‘filed’ copy of the order being appealed” and an “explanation why an
order of this Court is necessary.” Moody Family Housing’s motion fails to include
such an order and fails to provide a sufficient explanation why an order of this Court
is necessary. Moody Family Housing may supplement its motion within five (5) days
of this order to comply fully with this Court’s Rule 40. Failure to supplement as
ordered herein may result in the dismissal or denial of Moody Family Housing’s

motion for a Rule 40 (b) emergency order.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta ocT 1 20
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Court of Appeals
of the State of Georgia

ATLANTA, October 10, 2007

The Court of Appeals hereby passes the following order:
MD-08-004. MOODY FAMILY HOUSING, LLC v. REGIONS BANK.

Moody Family Housing, LLC has filed a motion for a Rule 40 (b) emergency
order, seeking a writ of supersedeas. Because Moody Family Housing, LLC has

failed to show that such an order is warranted, its motion is hereby DENIED.
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Court of Appeals
of the State of Georgia

ATLANTA, 0cT 19 2007
The Court of Appeals hereby passes the following order:

MD08-005. SKILLERN v. THE STATE.

On October 16, 2007, Warren Skillern filed the instant “Rule 40 (b) Motion”
seeking to challenge the trial court’s “Order Denying His Extraordinary Motion for
New Trial,” issued on October 20, 2003. The instant motion augments a “Rule 40 (b)
Motion” Skillern filed on August 6, 2007, which this Court dismissed for lack of
jurisdiction on August 7, 2007, finding that Skillern had not properly identified an
appealable order of a lower court. As noted in that order, had we not dismissed the
motion, we would have denied it because Skillern “has not shown us that exercising
our inherent power would preserve a contested issue in a matter that is ripe for
appellate review in this Court. In fact, he cites only to closed actions for which all
avenues of appeal appear to be exhausted.” Though Skillern’s instant motion rectifies
the omission in his previous motion, it does not change the result. Skillern previously
filed an application for interlocutory appeal of the trial court’s order denying his
extraordinary motion for new trial, which we properly denied. Skillern’s emergency

motion challenging that same order is likewise DENIED.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta OCT 19 2w

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

. Ay AL =
Lol 7 ST ES
U don T s S Clerk



Court of Appeals
of the State of Georgia

ATLANTA, 0CT 30 2007

The Court of Appeals hereby passes the following order:

MD08-005. SKILLERN v. THE STATE.

On October 25, 2007, Warren Skillern filed a “Rule 37 (d) Motion for
Permission to File a Second Motion for Reconsideration” with an accompanying
“Second Motion for Reconsideration;” a “Motion for Sanctions Against District
Attorney Garry Moss;” and a “Motion for Reconsideration.”

Having considered the motions, they are hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta @CT 3 (0 28[‘)7

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Lok 2L
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Court of Appeals
of the State of Georgia

ATLANTA, JAN 4 2008
The Court of Appeals hereby passes the following order:
MD08-005. SKILLERN v. THE STATE.

The Court’s Order of October 19, 2007, is hereby vacated and this Order

substituted in its place:

On October 16, 2007, Warren Skillern filed the instant “Rule 40 (b) Motion”
seeking to challenge the trial court’s “Order Denying His Extraordinary Motion for
New Trial,” issued on October 20, 2003. The instant motion augments a “Rule 40 (b)
Motion” Skillern filed on August 6, 2007, which this Court dismissed for lack of
jurisdiction on August 7, 2007, finding that Skillern had not properly identified an
appealable order of a lower court. As noted in that order, had we not dismissed the
motion, we would have denied it because Skillern “has not shown us that exercising
our inherent power would preserve a contested issue in a matter that is ripe for
appellate review in this Court. In fact, he cites only to closed actions for which all
avenues of appeal appear to be exhausted.” Though Skillern’s instant motion rectifies
the omission in his previous motion, it does not change the result. Skillern previously
filed an application for discretionary appeal of the trial court’s order denying his
extraordinary motion for new trial, which we properly denied. Skillern’s emergency

motion challenging that same order is likewise DENIED.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta  JAN 4 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Lot LN B

, Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, JAN 4 2008
The Court of Appeals hereby passes the following order:

MD08-005. SKILLERN v. THE STATE.

On November 13,2007, Warren Skillern filed three motions, including Motion
for Proper Orders, Motion for Copy of “Application for Interlocutory Appeal” and
Copy of Denial Order, and Motion for Stay of Judgements (sic). Having read and
considered the motions, it is hereby ORDERED as follows:

(1)  This Court’s Order of October 19,2007, contained a typographical error
and should have stated that “Skillern previously filed an application for discretionary
appeal of the trial court’s order denying his extraordinary motion for new trial, which
we properly denied.” Because a substitute Order correcting the error is being issued
concurrently with this Order, the Motion for Copy of “Application for Interlocutory
Appeal” and Copy of Denial Order is hereby DENIED as moot.

(2) As discussed above, “a fraudulent document [i.e., application for
interlocutory appeal]” has not been filed in Skillern’s name. Accordingly, the Motion
for Stay of Judgements (sic) is DENIED as moot.

(3) Finally, as a substitute Order vacating this Court Order of October 19, 2007,
is being issued concurrently with this Order, Skillern’s request to receive a proper
copy of the vacated Order is moot. Accordingly, the Motion for Proper Orders also
is DENIED as moot.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta JAN 4

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA,  gCT 24 2007

The Court of Appeals hereby passes the following order:

MD08-006. LAWAL v. SELECT PORTFOLIO SERVICING, INC.

Shade Lawal has filed an emergency motion with this Court seeking a
temporary restraining order against Select Portfolio Servicing, Inc., to prevent it from
foreclosing on appellant’s home on November 6, 2007. Movant seeks the issuance
of the injunction through November 12, 2007, the date upon which a show cause
hearing will occur in the Superior Court of Cobb County. Based on appellant’s
motion, issues to be considered at the November 12, 2007, hearing pertain to the
nonmovant’s contempt of court, tampering with a court order, and refusal to obey a
court order.

Lawal appeals from an order of the Presiding Judge of the Superior Court of
Cobb County denying Lawal’s request for an emergency hearing on his emergency
motion for preliminary injunction and temporary restraining order, which was issued
after review of Lawal’s motion and the judgment entered by Judge Staley of the
Superior Court. With his motion, movant attached the order from the Presiding Judge
denying his motion, but he did not attach the motion or the judgment entered by
Judge Staley.

Appellant has moved for a temporary restraining order and preliminary

injunction. The evidence does not warrant such order. The granting or denying of



L a pending appeal is a decision within this court’s discretion. This court has exercised

its discretion and denies the motion.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta OCT 2 4 2007

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA,  OCT 3 0 2007
The Court of Appeals hereby passes the following order:

MD08-007. SKILLERN v. THE STATE.

On October 25, 2007, Warren Skillern filed a “Rule 40 (b) Motion.
Having considered the motion, it is hereby DENIED.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta 0OCT 3 0 2007

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

//U:"L' Z. /L‘:ﬁ . = Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, November 9, 2007

The Court of Appeals hereby passes the following order:

MD08-008. SKILLERN v. JUDGE FRANK MILLS, IIL

On November 6, 2007, Warren Skillern filed a “Rule 40 (b) Motion.”
Having considered said motion, it is hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Olffice, Atlanta g TR

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

o Z. /’Lai “ &7 Clek.
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Court of Appeals
of the State of Georgia

ATLANTA, DEC -4 207
The Court of Appeals hereby passes the following order:

MDO08-009. WILEY CURRY v. GABLES RESIDENTIAL SERVICES, INC,,
D/B/A DUNWOODY GABLES APARTMENTS, JULIE COBB-EMPLOYEE,
AMANDA GRIFFIN-EMPLOYEE, CEDRIC BENTON-EMPLOYEE

Appellant/Plaintiff Wiley Curry’s “Motion to Emergency Expedited Appeal and
Supersedeas” is hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta DEC -4 207

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Lo LM a
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Court of Appeals
of the State of Georgia

ATLANTA, DEC 20 2007
The Court of Appeals hereby passes the following order:
MDO08-010. SKILLERN v. PARIS, et al.

On December 3, 2007, Warren Skillern filed an emergency motion under Court
of Appeals Rule 40 (b) in conjunction with an application for discretionary appeal.
Skillern’s motion fails to satisfy the requirements of Rule 40 (b), and is accordingly
DENIED. We also note that Skillern’s application for discretionary appeal,
Application No. AO8D0145, was denied on December 14, 2007.

Court of Appeals of the State of Georgia
Clerk’s Olffice, Atlanta DEC 20 2007

[ certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, DEC 14 27

The Court of Appeals hereby passes the following order:
MD-08-0011. THOMAS v. THOMAS.

Appellant Christy Bedford Thomas filed a Motion for Emergency Relief on
December 14, 2007. Appellant’s motion fails to satisfy the criteria set forth in Court
of Appeals Rule 40 (b) and therefore, the motion is DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta DEC 14 207

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, FEB -7 208

The Court of Appeals hereby passes the following order:
MD08-012. WARREN SKILLERN v. THE STATE

Warren Skillern, the pro se movant, has filed a Motion to Recall the Remittitur in
A07A2487, Skillern v. The State. That appeal was dismissed by this Court’s order of
August 27, 2007. Thereafter, Skillern filed an Application for Certiorari with the Supreme
Court of Georgia which was denied by that Court on November 27, 2007. The remittitur

issued from this Court on November 29, 2007 divested this Court of jurisdiction.

This Court cannot recall the remittitur, unless it was issued through mistake, neglect,
inadvertence or the like. Slappey v. Georgia Power, 109 Ga. App. 850 (137 SE2d 537)
(1964). The issuance of the remittitur in this case did not occur under such circumstances
as would permit this Court to recall the remittitur. As such, Skillern’s remedy to have the
remittitur recalled is to petition the Supreme Court of Georgia or the Supreme Court of the

United States. Therefore, Skillern’s motion is hereby DENIED.

This Court notes that since his initial appeal in 1996, Skillern has filed some 29
additional actions in this Court. Skillern has had a full and complete review of the issues in
his convictions raised on appeal. Additionally, it appears the Supreme Court of Georgia has
done a thorough and complete job in reviewing his Application for Habeas Corpus and other

prayers for relief, that Court having at least 29 different actions in his name.



C

The following lists enumerate the cases docketed in this Court and the Supreme Court

of Georgia in the name of Warren Skillern.

The Court of Appeals of Georgia

A96A2212 Warren Skillern v. The State
A99A1150 Warren Skillern v. The State
A99A 1417 Warren Skillern v. The State
A02D0058 Warren Skillern v. The State
A03A1572 Warren Skillern v. Judge Shepherd Howell
A03A2184 Warren Skillern v. Fred Brown
A03D0446 Warren Skillern v. The State
A04A0069 Warren Skillern v. The State

‘ A04D0146 Warren Skillern v. The State
A05D0017 Warren Skillern v. The State
A06A0802 Warren Skillern v. The State
A06D0114 .| Warren Skillern v. Kathy Carter
A06D0139 Warren Skillern v. Kathy Carter
A06D0211 Warren Skillern v. Wallace Rogers
A06D0252 Warren Skillern v. Kathy Carter
AQ07A2487 Warren Skillern v. The State
A07D0212 Warren Skillern v. Robert Paris, Sheriff
A08D0145 Warren Skillern v. Robert Paris, Sheriff
MD-231 Warren Skillern v. The State
MD-06-09 Warren Skillern v. The State
MD-06-12 Warren Skillern v. The State




MD-06-13 Warren Skillern v. The State
MD-06-24 Warren Skillern v. The State
MD-07-15 Warren Skillern v. The State
MD-08-05 Warren Skillern v. The State
MD-08-07 Warren Skillern v. The State
MD-08-08 Warren Skillern v. The State
MD-08-10 Warren Skillern v. The State
MD-08-12 Warren Skillern v. The State
MD-08-15 Warren Skillern v. Paris, et al.

The Supreme Court of Georgia

S01D1692 Warren Skillern v. The State

S02D1773 Warren Skillern v. The State

S0201904 Warren Skillern v. Shepherd Lee Howell, Judge
S03A1229 Warren Skillern v. Shepherd Lee Howell, Judge
S03D1593 Warren Skillern v. The State

S03D1704 Warren Skillern v. Albert Rahn, 111, et al.
S03D1855 Warren Skillern v. Charles P. Rose, Judge
S03H1863 Warren Skillern v. Hugh Smith, Warden
S04C0562 Warren Skillern v. The State

S04C1185 Warren Skillern v. The State

S04D0254 Warren Skillern v. Department of Corrections
S04D1072 Warren Skillern v. The State

S04H1406 Warren Skillern v. Hugh Smith, Warden
S0402020 Warren Skillern v. Frank C. Mills, III, Judge
S05C0475 Warren Skillern v. The State




¢

S05D0573 Warren Skillern v. The State

S0501430 Warren Skillern v. Sherie M. Welch, Clerk
S05T0303 Warren Skillern v. The State

S05T1263 Warren Skillern v. Tony Howerton, Warden
S06C1074 Warren Skillern v. Wallace Rogers, Jr.
S06C1224 Warren Skillern v. Kathy Carter, et al.
S06D0936 Warren Skillern v. Kathy Carter, et al.
S06HO0016 Warren Skillern v. Hilton Hall, Warden
SO06HO0S555 Warren Skillern v. Hugh Smith, Warden
S06T1556 Warren Skillern v. The State

S07C1345 Warren Skillern v. Robert Paris, Sheriff, et al.
S07C1904 Warren Skillern v. The State

S07D1905 Warren Skillern v. The State

S08C0056 Warren Skillern v. The State

Parties are not entitled to re-litigate their appeals. To do so trivializes the entire

judicial process and wastes valuable resources of the courts.

On August 7,2007, this Court issued an order in MD 07-015, Warren Skillern v. The
State, stating that “Because Skillern has filed numerous applications and motions in this
Court pertaining to the same closed appeal, we caution him against filing future motions or
pleadings in this Court that have no substantial basis in law.” Additionally, this Court
cautioned the movant that monetary penalties may result and that repeated frivolous abuse

of litigation may result in his access to this Court being restricted. See Smithv. Adamson,

226 Ga. App. 698 (487 SE2d 386)(1997).

Since this Court’s order in MD07-015, Skillern has filed six Rule 40(b) Emergency



Motions and has had one direct appeal docketed. We note that the date of the Notice of
Appeal in the direct appeal was prior to the Court’s order in MD07-015.

Since Skillern’s filings subsequent to the Court’s order of August 7, 2007 have all
been frivolous and/or abusive litigation, it is hereby ordered that Skillern be fined $ 250.00,
and that the clerk of this Court notify and direct the Superintendent of the facility where
Skillern is being housed to freeze his prison inmate account until that amount is accumulated.
The Superintendent of the facility is then directed to forward the $250.00 fine to the clerk

of this Court as set out in Court of Appeals Rules 7 and 15.

Skillern is further advised that the filing of continued frivolous and abusive litigation

matters may result in additional fines and penalties.

Finally, this Court orders and directs that the clerk of this Court not docket or file any
future pleadings from Skillern until such time as the Court has reviewed the pleadings and
made a determination that there is a justiciable issue to be decided by the Court. Without
such review and decision, this Court will order and direct that the clerk return the pleadings

to Skillern.

Court of Appeals of the State of Georgia
Clerk's Office, Atlanta FEB -7 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, DEC 21 2007
The Court of Appeals hereby passes the following order:

MD08-013. WILLIAMS v. THE GEORGIA PROFESSIONAL STANDARDS
COMMISSION.

On December 21,2007, Charles G. Williams, I1I filed an emergency motion for
a stay of the Lee County Superior Court’s decision, which affirmed the administrative
agency’s revocation of his teaching certificate. No application for discretionary
appeal for review of this decision has been filed or granted in this Court. Williams’s
motion fails to satisfy the requirements for the exercise of this Court’s power under
Rule 40 (b), and therefore, the motion is DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta DEC 21 2007

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Lot Z N 72

, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JAN 18 2008
The Court of Appeals hereby passes the following order:
MD-08-14. GILFORD v. THE STATE.

Shannel Gilford has filed an emergency motion requesting that this Court stay
her detention center sentence or, in the alternative, grant her a supersedeas bond
pending appeal.

The grant or denial of an appeal bond is a matter within the sound discretion of
the trial court and this Court will not control that discretion unless it has been
flagrantly abused. See, e.g., Branan v. State, 285 Ga. App. 717, 718 (647 SE2d 606)
(2007). The trial court, having held a hearing at which Gilford had an opportunity to
present evidence and argument, has exercised its discretion and denied Gilford’s
motion to stay her sentence and also denied her motion for supersedeas bond pending
appeal. Gilford having shown no flagrant abuse of that discretion, her emergency

motion is accordingly DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Alanta JAN 18 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

//U"d“ Z. /’/Lﬂi , y , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JAN 28 2008
The Court of Appeals hereby passes the following order:
MOTION DOCKET-08-15. SKILLERN v. PARIS et al.

Warren Skillern, a prisoner proceeding pro se and in forma pauperis, has filed
an emergency motion pursuant to Court of Appeals Rule 40 (b) requesting that this
Court direct the Superior Court of Gordon County to vacate its order filed on January
9,2008, dismissing Skillern’s motion to set aside judgment pursuant to OCGA §9-11-
60 (d) in Civil Action No. 07CV45215 brought by Skillern against Robert Paris,
Sheriff, and the Gordon County Board of Commissioners. The Superior Court order
attached to the motion notes that the Superior Court dismissed the action by order
dated March 2, 2007, and that, on December 14, 2007, this Court dented Skillern’s
application for a discretionary appeal from the Superior Court’s prior order denying
a motion to set aside dismissal of the action.

According to Skillern, he filed two motions to set aside in the action, and an
emergency order vacating the Superior Court’s dismissal order on the current motion
to set aside is necessary so that the Superior Court can rule on the motion and he will
“have something to appeal.” Pursuant to a Rule 40 (b) emergency motion, “[i]n the

exercise of its inherent power this Court may issue such orders or give such direction



to the trial court as may be necessary to preserve jurisdiction of an appeal or to
prevent the contested issue from becoming moot.”
Because the emergency motion shows no basis for this Court to exercise its

inherent power under Rule 40 (b), the motion is denied.

Court of Appeals of the State QfGeoggia
Clerk’s Office, Atlanta AN 28 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA,  FEB -7 208
The Court of Appeals hereby passes the following order:

MOTION DOCKET-08-016. HWANG v. THE STATE.

On January 23, 2008, in the State Court of DeKalbCounty, Criminal Action
No. 07C095225-1A, Anitrea Hwang pled guilty to driving with a suspended license
and the trial court imposed a 12 month sentence, ordering Hwang to serve 10 days of
the sentence in confinement. Hwang is currently serving her sentence in the DeKalb
County Jail with a projected release date of February 11, 2008. Hwang filed a notice
of appeal on January 25, 2008, and then waited until January 28, 2008, to file a
motion for appeal bond. She has now filed an emergency motion with this court,
asking us to stay her sentence of 10 days in confinement on the ground that the trial
court imposed the sentence under the mistaken impression that it did not have the
discretion to probate or suspend the entire sentence.

OCGA § 17-6-1 (b) (1) provides that, except in cases inapplicable here, “at no
time . . . while an appeal is pending, shall any person charged with a misdemeanor be
refused bail.” While we will not stay the execution of the sentence, we do direct the
trial court to set a reasonable appeal bond instanter or, in the alternative, to order the
release of Hwang on her own recognizance pending the resolution of her appeal. The
Clerk of this Court is hereby directed to immediately transmit a copy of this Order to
the Clerk of the State Court of DeKalb County.



Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta FEB -7 208
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Court of Appeals
of the State of Georgia

ATLANTA, FEB -8 2008

The Court of Appeals hereby passes the following order:
MDO08-017.  CHRIS YAGER v. JERRY WALKER, ET AL.

The movant has filed an Emergency Motion pursuant to Court of Appeals Rule
40(b) asking that we stay an order of the Superior Court of Henry County. Because
this Court would not be deprived of jurisdiction to consider the merits of the
Application for Discretionary Appeal or, should that application be granted, the
merits of the appeal itself, this matter is not an emergency within the meaning of Rule

40(b).

Therefore, the motion is DENIED.

Court of Appeals of the State of Georgia
Clerk's Olffice, Atlanta FEB -8 208
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the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, FEB 12 208
The Court of Appeals hereby passes the following order:

MOTION DOCKET 80-018. RESEARCH IN MOTION LIMITED, et al. v.
RASTEREX HOLDINGS, LLC.

Research in Motion Limited (“Movant”) has filed an “Emergency Motion to
File Confidential Exhibit Under Seal” pursuant to Court of Appeals Rules 30 (e) and
40 (b). Movant intends to file an application for interlocutory review on or before
February 15, 2008, and file therewith one exhibit from the trial court which
purportedly contains trade secrets or confidential information. That exhibitis the trial
court’s order on summary judgment, dated February 1, 2008, which Movant states is
already under seal in the trial court. The motion to file the exhibit under seal is
hereby GRANTED.

Movant is instructed to attach to its application for interlocutory review a copy

of this order.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta FEB 12 2008
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Court of Appeals
of the State of Georgia

TLANTA
A > FEB 19 208

The Court of Appeals hereby passes the following order:
MD-08-019. Inre A. L. R.

The above-styled matter came before this court pursuant to an emergency
motion under this court’s Rule 40 (b). The movants, petitioners below, seek a
stay of the order of the Superior Court of Lamar County entered February 14,
2008, which dismissed their petition for adoption upon the grounds that
petitioners are not bona fide residents of the State of Georgia as required by
OCGA § 19-8-3 (a) 3).

Petitioners filed a Notice of Appeal on February 19, 2008, seeking review
of the same trial court order which is the subject of their emergency motion. The
filing of the Notice of Appeal serves as supersedeas upon payment of all costs in
the trial court by the appellants. See OCGA § 5-6-37 and OCGA § 5-6-38.
Therefore, it is unnecessary for this court to issue any order to preserve its
jurisdiction, nor is it necessary for this court to issue any order to prevent the
issue in the underlying appeal from becoming moot. This, then, is not an
“emergency” within the meaning of Rule 40 (b), and the motion for a stay is
denied.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta FEB 19 2008
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the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, MAR 2 7 2008
The Court of Appeals hereby passes the following order:
A07A1963. SPARKS v. JACKSON.

Appellant Rhonda Spradley Sparks has moved this Court under Rule 40 (b) for
an emergency order directing the clerk of the Superior Court of Dougherty County to
stop payment on check No. 025249 (payable to Sonya Jackson) in the amount of
$251,029.21. Sparks points out that the amount of the check exceeds that authorized
in our opinion in this matter. See Sparks v. Jackson, __ Ga. App. __, slip op. at 8 (1)
(Case No. A07A1963; decided February 29, 2008).

We agree with Sparks. Our opinion expressly states:

We agree with Sparks, however, that the trial court erred in awarding all

of the Policy proceeds to Jackson. Jackson’s vested interest in the

proceeds of the Policy is limited to the amount of insurance the deceased

agreed to maintain at the time of the settlement agreement, which was
$220,000. Thus, Jackson, for the benefit of the deceased’s children, is
entitled to $220,000 of the interpleaded funds and that portion of the
$10,644.16 in interest deposited with the court that is attributable thereto.
Sparks is entitled to the remainder of the proceeds. On remand, the trial

court is directed to enter judgment accordingly.

Slip op. at 8 (1).

Despite this language, the trial court on March 21, 2008 authorized the Clerk
of the Superior Court to distribute $251,029.51 to Jackson. This appears to exceed the
amount we authorized in our opinion. Accordingly, we hereby order the Clerk of the

Superior Court of Dougherty County to immediately stop payment on the check. We



further order the trial court to inquire into the matter and to recalculate the payment
in accordance with our opinion. Furthermore, the trial court shall take measures to
recoup any excess funds that may already be in the hands of Jackson. The emergency
motion is accordingly GRANTED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta MAR 2 v 2003

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA,  MAR 28 208
The Court of Appeals hereby passes the following order:
MD-08-020. SPARKS v. JACKSON.

Due to a clerical error, we vacate our prior order, dated March 27, 2008, and
hereby substitute this order.

Movant Rhonda Spradley Sparks has moved this Court under Rule 40 (b) for
an emergency order directing the clerk of the Superior Court of Dougherty County to
stop payment on check No. 025249 (payable to Sonya Jackson) in the amount of
$251,029.21. Sparks points out that the amount of the check exceeds that authorized
in our opinion in this matter. See Sparks v. Jackson, __ Ga. App. __, slipop. at 8 (1)
(Case No. A07A1963; decided February 29, 2008).

We agree with Sparks. Our opinion expressly states:

We agree with Sparks, however, that the trial court erred in awarding all

of the Policy proceeds to Jackson. Jackson’s vested interest in the

proceeds of the Policy is limited to the amount of insurance the deceased

agreed to maintain at the time of the settlement agreement, which was
$220,000. Thus, Jackson, for the benefit of the deceased’s children, is
entitled to $220,000 of the interpleaded funds and that portion of the
$10,644.16 in interest deposited with the court that is attributable thereto.
Sparks is entitled to the remainder of the proceeds. On remand, the trial

court is directed to enter judgment accordingly.

Slip op. at 8 (1).
Despite this language, the trial court on March 21, 2008 authorized the Clerk
of the Superior Court to distribute $251,029.51 to Jackson. This appears to exceed the



amount we authorized in our opinion. Accordingly, we hereby order the Clerk of the
Superior Court of Dougherty County to immediately stop payment on the check. We
further order the trial court to inquire into the matter and to recalculate the payment
in accordance with our opinion. Furthermore, the trial court shall take measures to
recoup any excess funds that may already be in the hands of Jackson. The emergency
motion is accordingly GRANTED.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta MAR 28 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and yegr last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, APR -3 2008
The Court of Appeals hereby passes the following order:
MD-08-020. SPARKS v. JACKSON.

Respondent Sonya Sparks Jackson has moved this Court to rescind its
emergency order of March 28, 2008. Considering the motion to rescind as a motion
for reconsideration, and having considered the arguments of counsel, we hereby
GRANT the motion for reconsideration and vacate the order of March 28, 2008. All

motions for sanctions are hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta APR -3 208

[ certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA,  ppr 23 2008
The Court of Appeals hereby passes the following order:
MOTIONS DOCKET 08-021. WHICKER v. THE STATE.

David Whicker has filed an emergency motion to stay the trial of his case in
light of his filing a notice of appeal from the trial court’s denial of his motion to
dismiss on speedy trial grounds. In criminal cases, however, a notice of appeal serves
as a supersedeas in cases where a sentence of death has been imposed or where the
defendant is admitted to bail. OCGA § 5-6-45 (a). As neither of those circumstances
appear to be present here, Whicker’s emergency motion is DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta APR 23

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 9 2008
The Court of Appeals hereby passes the following order:
MD-08-022. Scott v. Mathias.

Josette Scott, proceeding pro se, has filed an emergency motion, petitioning this
Court to dismiss Fudemie Mathias’s dispossessory action with prejudice and to “grant
all relief” we deem proper.! Scott has attached to her motion an order of the State
Court of DeKalb County, dismissing her notice of appeal, continuing the proceeding
for a contempt hearing, and finding Scott indebted to Mathias for both rent from July
1, 2007 through May 31, 2008 and assessed attorney fees.

Pursuant to Court of Appeals Rule 40 (b), this Court has the inherent authority
to issue emergency orders “as may be necessary to preserve jurisdiction of an appeal
or to prevent the contested issue from becoming moot.” As our rules state, “[t]his
power shall be exercised sparingly.” Here, Scott has utterly failed to explain why an

emergency order is required or why the action requested is time-sensitive.” Thus, we

! We note that this is not Scott’s first appeal in a dispossessory action. She filed
two appeals last year in cases AO7A1282 and A07A1283, which were dismissed by
order dated April 27, 2007.

2 See Court of Appeals Rule 40 (b) (1).



decline to exercise our inherent power, and this motion is hereby denied.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta MAY 9 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 23 2008
The Court of Appeals hereby passes the following order:
MD08-023. PRICE v. THE STATE.

Fernando Price has filed an emergency motion, petitioning this Court to enter
an order directing the Meriwether County Probate Court to: rescind its order
transferring Price’s case to the Superior Court of Meriwether County: set the case on
an arraignment calendar; permit defense counsel to examine the case file: and “refrain
from interfering in any way with any defense counsel carrying out of his duties under
the 6th Amendment of the United States Constitution and other applicable Georgia
Sections.” He also requests that this Court enter a separate order: directing the
prosecutor to refrain from interfering with defense counsel’s performance of his
duties: and disqualifying the prosecutor from his case and any other case involving
defense counsel Timothy T. Herring.

Pursuant to Court of Appeals Rule 40 (b), this Court has the inherent authority
to issue emergency orders ““as may be necessary to preserve jurisdiction of an appeal
or to prevent the contested issue from becoming moot.” As our rules state, “[t]his
power shall be exercised sparingly.”™ Here, Price has utterly failed to explain why an
emergency order is required or why the action requested 1s time-sensitive.! Thus, we

decline to exercise our inherent power, and this motion is hereby denied.

' See Court of Appeals Rule 40 (b) (1).



Court of Appeals of the State of Georgia

Clerk's Office. Atlanta MAY 23 2008
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Court of Appeals
of the State of Georgia

ATLANTA, Ju -3 2008
The Court of Appeals hereby passes the following order:
MDO08-024. DANIEL A. SPOTTSVILLE v. RANDY TILLMAN et al.

The movant has filed several pleadings referencing AO8A1655. Daniel] A.
Spottsville v. Randy Tillman et al.; AO8A0994. Daniel A. Spottsville v. Randy
Tillman et al.; and AO8D0281. Daniel A. Spottsville v. Randy Tillman et al. All of
these cases docketed in the Court of Appeals derive from the same civil case from
Ware County Superior Court. Although the movant does not term his pleading a Rule
40 (b) Motion, this Court will treat the pleading as such in order to give the movant

a review by this Court.

Daniel A. Spottsville, a prison inmate, filed a Notice of Appeal from an order
dismissing without prejudice a civil action filed by him in Ware County Superior
Court. The appeal was docketed as AO8A0994. Daniel A. Spottsville v. Randy
Tillman et al. and was dismissed by this Court’s order of February 12, 2008.

Movant then filed discretionary application AO8D0281. Daniel A. Spottsville
v. Randy Tillman et al. which was dismissed because it was untimely filed, thus

depriving this Court of jurisdiction.

Finally, movant initiated his third appeal in AO8A1655. Daniel A. Spottsville
v. Randy Tillman et al. which this Court dismissed by its order of May 1, 2008.



¢

In each instance the Court dismissed movant’s appeals or application because
the Court did not have jurisdiction to consider same. In his Rule 40 (b) Motion which
includes Extraordinary Motions for Reconsideration of each of these appeals, the
Court finds no basis upon which to change its earlier judgment or to grant relief under
Rule 40 (b) since the exercise of its inherent power in this instance is not necessary

to preserve jurisdiction or to prevent the contested issue from becoming MOOT.

Upon consideration of the Rule 40 (b) Motion, the same is hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Olffice, Atlanta JuL -3 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, July 3, 2008
The Court of Appeals hereby passes the following order:
MD-08-025. IN THE MATTER OF MICHAEL D. MANN.

The Superior Court of DeKalb County issued an order on July 3, 2008 holding
Michael D. Mann in contempt, ordering him to serve 72 hours in jail beginning at 6:00
p.m. on July 3, 2008 and ending at 6:00 p.m. on July 6, 2008. Mann has filed a
Motion for Supersedeas Bond thereon.

As this Court retains inherent power under Rule 40 (b) to grant supersedeas to
prevent an appeal from becoming moot, and so that we may reach the merits of this
matter, appellant’s motion for supersedeas is GRANTED and the appellant shall be

released from incarceration instanter.

Court of Appeals of the State of Georgia

Clerk's Olffice, Atlanta Jn -3 208

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA,
AUG 15 2008

HLY

The Court of Appeals hereby passes the following order:
MD08-026. HAYES v. THE STATE OF GEORGIA.

Carl Hayes filed pursuant to Court of Appeals Rule 40 (b) an “Emergency
Motion for Supersedeas.” The record shows that on August 13, 2008, Hayes pleaded
guilty to DUI in Forsyth County. The court accepted the plea and sentenced Hayes to
a term of probation. Sometime later that day, after Hayes’ attorney had left the
courthouse, the trial court, upon ex parte motion by the solicitor, held Hayes in
contempt of court for having a blood alcohol content of .035. The circumstances
giving rise to the discovery of Hayes’ intoxication are unclear, and it appears Hayes
did not have the benefit of counsel, notice, or a hearing. Nevertheless, the court
granted the motion, held Hayes in contempt, vacated his sentence on the DUI charges,
deemed his current bond insufficient, and remanded him into custody. On August 15,
2008, the court ordered Hayes’ counsel to draft a new “bond order,” which reinstated
Hayes’ bond and imposed numerous new conditions. Hayes has filed a notice of
appeal from the finding of contempt. He now secks supersedeas to prevent the issues
on appeal from becoming moot.

We note that under OCGA § 5-6-13 (b) “the grant of a supersedeas for
contempts committed in the presence of the court is within the sound discretion of the
trial court before whom the contempt is committed.” Garland v. Tanksley, 99 Ga.
App. 201,212 (2) (107 SE2d 866) (1959). But “such a judgment of the trial court is
nevertheless reviewable by this court.” Id. A court that refuses or fails to exercise its

discretion, when properly petitioned, necessarily abuses its discretion. The lower
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court’s failure to grant supersedeas while Hayes remains incarcerated could render
yes’ motion for supersedeas

gust 18, 2008, bond order and direct
y previous bond is, in fact,

moot his appeal on the supersedeas issue. Accordi
is hereby GRANTED. We also VACATE the
the trial court to conduct a hearing to determine
insufficient. Until such a hearing is held, the Forsyth County Jail is hereby ordered to

release Hayes instanter.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta NG 15 208
I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, AUGUST 19, 2008

The Court of Appeals hereby passes the following order:

MD08-026. HAYES v. THE STATE OF GEORGIA

It appearing the order of this Court which issued AUGUST 15, 2008, is
incorrect due to a clerical error, it is hereby ordered that the order attached hereto be

substituted for the original order.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta AUG 19 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

boss . /’L"ﬁ L EZ , Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, AUG 15 2008

The Court of Appeals hereby passes the following order:
MD08-026. HAYES v. THE STATE OF GEORGIA.

Carl Hayes filed pursuant to Court of Appeals Rule 40 (b) an “Emergency
Motion for Supersedeas.” The record shows that on August 13, 2008, Hayes pleaded
guilty to DUI in Forsyth County. The court accepted the plea and sentenced Hayes to
a term of probation. Sometime later that day, after Hayes’ attorney had left the
courthouse, the trial court, upon ex parte motion by the solicitor, held Hayes in
contempt of court for having a blood alcohol content of .035. The circumstances
giving rise to the discovery of Hayes’ intoxication are unclear, and it appears Hayes
did not have the benefit of counsel, notice, or a hearing. Nevertheless, the court
granted the motion, held Hayes in contempt, vacated his sentence on the DUI charges,
deemed his current bond insufficient, and remanded him into custody. On August 15,
2008, the court ordered Hayes’ counsel to draft a new “bond order,” which reinstated
Hayes’ bond and imposed numerous new conditions. Hayes has filed a notice of
appeal from the finding of contempt. He now seeks supersedeas to prevent the issues
on appeal from becoming moot.

We note that under OCGA § 5-6-13 (b) “the grant of a supersedeas for
contempts committed in the presence of the court is within the sound discretion of the
trial court before whom the contempt is committed.” Garland v. Tanksley, 99 Ga.
App. 201,212 (2) (107 SE2d 866) (1959). But “such a judgment of the trial court is
nevertheless reviewable by this court.” Id. A court that refuses or fails to exercise its

discretion, when properly petitioned, necessarily abuses its discretion. The lower



court’s failure to grant supersedeas while Hayes remains incarcerated could render
moot his appeal on the supersedeas issue. Accordingly, Hayes’ motion for supersedeas
is hereby GRANTED. We also VACATE the August 15, 2008, bond order and direct
the trial court to conduct a hearing to determine whether any previous bond is, in fact,
insufficient. Until such a hearing is held, the Forsyth County Jail is hereby ordered to

release Hayes instanter.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta AG 15 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

LUA- Z. /Li ~ B , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, AUG 28 2008

The Court of Appeals hereby passes the following order:
MD09-001. QUIXTAR, INC. v. CAMPBELL, et al.

Quixtar, Inc. filed this emergency motion from an order of the Superior Court of
White County entered in Civil Action File No. 2008-CV-553-DB on August 25, 2008. In
that order, the trial court stated, “pending a hearing on the 20th day of October, 2008, at
9:00 a.m., the Plaintiffs’ Motion for Interlocutory Injunction is granted.” The order
purporting to grant an injunction failed to identify the persons to be restrained or to
describe in any way the acts that are prohibited thereby. Quixtar filed a notice of appeal
on August 27, 2008. The materials submitted by Quixtar to this Court do not reveal
whether Quixtar filed in the trial court a motion to stay the injunction pending its appeal.
See OCGA § 9-11-62 (c).

In its motion asking that this Court stay and vacate the trial court’s order, Quixtar
argues various bases for finding that the order is void and unenforceable. Quixtar argues
both that the injunction is unenforceably vague in its terms, see OCGA §9-11-65 (d), and
that the injunction will cause it to lose valuable contract rights by staying certain pending
arbitration proceedings. The motion does not show, however, how granting the motion is
necessary to preserve this Court’s jurisdiction over Quixtar’s upcoming appeal or to
prevent the contested issue from becoming moot. See Court of Appeals Rule 40 (b)
(Emergencies). Accordingly, Quixtar’s emergency motion is DENIED.

Court of Appeals of the State of Georiia
Clerk’s Office, Atlanta UG 28 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

LU»/“*' Z. /’Li C & , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, SEP 22 2008

The Court of Appeals hereby passes the following order:

MD-09-002. SOUTH GREEN CONSTRUCTION OF GEORGIA, INC. et al. v.
DALTON PAVING & CONSTRUCTION INC.

The above styled emergency motion for South Green Construction of
Georgia, Inc. and Mark Breen is hereby denied.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta SEP 22 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

//U"‘L‘ Z//Li,z , Clerk.



Court of Appeals
of the State of Georgia

ATLANTA, SEP 25 2008

The Court of Appeals hereby passes the following order:

MD-09-002. DALTON PAVING & CONSTRUCTION, INC. v. SOUTH GREEN
CONSTRUCTION OF GEORGIA, INC. et al.

The motion for reconsideration in the above-styled matter is denied.

Court of Appeals of the State of Georgia

Clerk’s Office, Atlanta SEP 25 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, SEP 25 2008
The Court of Appeals hereby passes the following order:
MD-09-003. EVANS v. THE STATE.

Pursuant to Ct. App. R. 40 (b), Timothy Evans seeks an order requiring the trial
court to rescind its revocation of his pre-trial bond.

Evans is a defendant in a criminal action pending in trial court. On September
10, 2008, the court revoked his bond, sua sponte, during the guilty plea hearing of his
co-defendant, after the co-defendant testified that Evans had attempted to contact him.
Evans moved the court to rescind the revocation, and at a September 11 hearing on the
motion the court stated that it would not rescind the revocation without an evidentiary
hearing. The court offered to hold the evidentiary hearing on that day or a subsequent
day, when the co-defendant and his attorney were available. No evidentiary hearing
occurred, however, and on September 23 the trial court denied the motion to rescind
the bond revocation.

Evans argues that the trial court denied him due process in revoking his bond
without first giving him notice and an opportunity to be heard on the issue. “[TThe
decision to revoke bond must meet minimal due process requirements, including
notice to the individual whose bond is to be revoked and an opportunity for that
individual to be heard.” Smith v. Nichols, 270 Ga. 550, 555 (2) (c) (512 SE2d 279)
(1999) (citation omitted). But “[d]Jue process is flexible and calls for such procedural
protections as the particular situation demands.” Hood v. Carsten, 267 Ga. 579, 580
(481 SE2d 525) (1997) (citation and punctuation omitted). Thus, due process
requirements may be met if, within a reasonable time of the revocation, the trial court
holds a hearing to determine if bond should be reinstated. See id. at 582.

We find that the September 11 hearing on Evans’s motion to rescind the bond
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Court of Appeals
of the State of Georgia

ATLANTA, OCT 7 2008

The Court of Appeals hereby passes the following order:

MD-09-004. MILLS v. THE STATE.

Upon consideration of Mills’s emergency motion pursuant to court of Appeals

Rule 40 (b), the same is hereby ordered DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta ocT 7 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, 0CT 16 2008

The Court of Appeals hereby passes the following order: |
MD09-005. GWINNETT HOSPITAL SYSTEM, INC. v. WYCKSTANDT.

On October 14, 2008, Gwinnett Hospital System, Inc., filed an “Emergency
Motion to Stay Direct Appeal and Remand for the Limited Purpose of Ruling on
Extraordinary Motion for New Trial Based on Juror Misconduct™ pursuant to Court
of Appeals Rule 40 (b). Rule 40 (b) provides that

[i]n the exercise of its inherent power this Court may issue such orders

or give such direction to the trial court as may be necessary to preserve

jurisdiction of an appeal or to prevent the contested issue from becoming

moot. This power shall be exercised sparingly. Generally, no order

shall be made or direction given in an appeal until it has been docketed

in this Court.

Because the appeal of this case has not been docketed in this Court, it is hereby

ORDERED that the emergency motion be DENIED without prejudice.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta ~ 0CT 16 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA,
0CT 28 2008

The Court of Appeals hereby passes the following order:
MD-09-06. MOORE v. CENTER COURT SPORTS & FITNESS, LLC et al.

We have read and considered appellant’s Rule 40 (b) motion to compel the trial
court to appoint another court reporter to transcribe the trial evidence in this case.
Said motion is hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta 0CT 28 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto gffixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, 0CT 30 2008

The Court of Appeals hereby passes the following order:

MD 09-007. BROWN v. THOMAS.
MD 09-008. BROWN v. THOMAS et al.

On October 28, 2008, movant W. Bobby Brown filed motions requesting an
extension of time to file a notice of appeal pursuant to OCGA § 5-6-39 and Court of
Appeals Rule 16 in two actions pending in the Superior Court of Gwinnett County.
The actions were consolidated below and the terms of a settlement agreement in both
actions were read into the record on August 26, 2008. Movant was present and
represented by counsel when the terms of the settlement agreement were read into the
record and offered his consent to the terms. On October 1, 2008, the trial court
entered a judgment in the cases, adopting the terms of the settlement agreement.

On October 8, 2008, movant filed an “Application for Extension of Time for
Filing Notice of Appeal” on the ground that he planned to file a motion for
reconsideration and/or motion to vacate the judgment. The trial court denied
movant’s application, stating that movant’s request was in anticipation of filing
certain motions, which had not yet been filed. On or about October 20, 2008, movant
filed his “Defendant’s Supplemental Application for Extension of Time For Filing of
Notice of Appeal” contemporaneously with his “Defendant’s Motion for
Reconsideration and/or Motion to Vacate Judgment.” The trial court has not ruled

on either motion.
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Court of Appeals
of the State of Georgia

ATLANTA, 0CT 30 2008

The Court of Appeals hereby passes the following order:

MD 09-007. BROWN v. THOMAS.
MD 09-008. BROWN v. THOMAS et al.

On October 28, 2008, movant W. Bobby Brown filed motions requesting an
extension of time to file a notice of appeal pursuant to OCGA § 5-6-39 and Court of
Appeals Rule 16 in two actions pending in the Superior Court of Gwinnett County.
The actions were consolidated below and the terms of a settlement agreement in both
actions were read into the record on August 26, 2008. Movant was present and
represented by counsel when the terms of the settlement agreement were read into the
record and offered his consent to the terms. On October 1, 2008, the trial court

entered a judgment in the cases, adopting the terms of the settlement agreement.

On October 8, 2008, movant filed an “Application for Extension of Time for
Filing Notice of Appeal” on the ground that he planned to file a motion for
reconsideration and/or motion to vacate the judgment. The trial court denied
movant’s application, stating that movant’s request was in anticipation of filing
certain motions, which had not yet been filed. On or about October 20, 2008, movant
filed his “Defendant’s Supplemental Application for Extension of Time For Filing of
Notice of Appeal” contemporaneously with his ‘“Defendant’s Motion for
Reconsideration and/or Motion to Vacate Judgment.” The trial court has not ruled

on either motion.
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Court of Appeals
of the State of Georgia

ATLANTA, NOV -7 2008

The Court of Appeals hereby passes the following order:

MD-09-009. SKILLERN v. THE STATE.

On October 29, 2008, Warren Skillern filed a “Rule 40 (b)”” motion asking the
court to recall the remittitur in Appeal No. A99A 1417 (Skillern v. State, 240 Ga. App.

34 (521 SE2d 844) (1999).
After careful consideration of said motion, it is hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta NOV -7 208

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

(’/U”“LZ-//L‘i;R .............. , Clerk
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Court of Appeals
of the State of Georgia

ATLANTA, Nov 19 2008

The Court of Appeals hereby passes the following order:

MD 09-010. ROBIN MORGAN, as temporary administrator of the Estate
of Cynthia M. Schmidt, and John Does 1-5 v. FLOYD E PROPST, as
administrator of the Estate of Murela J. Schmidt and Thomas L. Schmdt, Jr. as
administrator of the Estate of a Thomas L. Schmidt. Sr.

Appellant Robin Morgan has filed an emergency motion to modify or stay
the trial court’s order for supersedeas bond. Whether to require a supersedeas
bond and the size of the bond are matters within the discretion of the trial court.
Moreover, it appears from the trial court’s order that the trial court directed
Morgan to file her response “in opposition to the bond amount sought by
Plaintiffs” and that Morgan filed a response, which has not been included with
this Emergency Motion, but according to the trial court’s order, Morgan “did
not ... present any argument or authority showing the requisite ‘good cause’ for
a reduction in the amount of the supersedeas bond sought by Plaintiffs.”

Based on the forgoing, the Appellant’s emergency motion is denied.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta NOV 19 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

LA~ Z. /’wa. L& Clerk
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Court of Appeals
of the State of Georgia

ATLANTA, NV 20 208
The Court of Appeals hereby passes the following order:
MD-09-011. RIETHER v. SMITH.

Ann Marie Reither filed an emergency motion pursuant to Rule 40 (b) of this
Court. The case background shows that on August 5, 2008, the Juvenile Court of
Fayette County entered an order modifying the custody and visitation provisions, but
deferring a modification of the child support obligations, of the 2004 divorce decree
of Reither and Bryant Killian Smith; that on September 4, the court entered an order
terminating the child support obligations of the divorce decree and setting new support
obligations; that Reither filed a notice of appeal of the September 4 order; that this
Court granted an application for discretionary appeal of the same order; and that in
response, Reither filed the necessary notice of appeal on November 4, 2008.

Pursuant to OCGA § 5-6-46 (a), the notices of appeal operate as supersedeas,
which deprives the trial court of jurisdiction to enforce the judgment. See also OCGA
§ 5-6-35 (h). In this case, Smith filed a motion to except the issues of custody, child
support and visitation from the supersedeas, and on November 18, the juvenile court
granted the motion based on Frazier v. Frazier, 280 Ga. 687 (631 SE2d 687) (2006).
Now, it appears Smith has threatened Riether with contempt for failure to pay the new
support ordered on September 4, and Reither files this emergency motion requesting
that this Court nullify the trial court’s November 18 order. But the trial court has not
taken any steps to enforce the child support aspect of the judgment.

We also note that Frazier addressed only the trial court decision to except the
custody provisions of an order from the supersedeas authorized by OCGA § 9-11-62
(b) pertaining to motions for new trial or for judgment notwithstanding the verdict; it
did not address OCGA § 5-6-46. Compare Walker v. Walker, 239 Ga. 175 (236 SE2d



263) (1977). Moreover, in Frazier the appellee addressed the child support order by
filing a motion to require the appellant to post a supersedeas bond. See OCGA § 5-6-
46 (a); Barngrover v. Hins, 289 Ga. App. 410 (657 SE2d 14) (2008).

Because we find that the trial court has not attempted to enforce the child

support judgment, no emergency has been presented to this Court, and Reither’s

motion is hereby denied.

Court of Appeals of the State of Georgia
Clerk's Office, Atlanta ~ NOV 20 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

LU"‘L‘ Z. //L,,.f: C#EZ_ Clerk



k MOTIONS DOCKET

JUDGE # G MOTION DOCKET NUMBER YD -() 7~ O/~

DATE://[;zy//ngK REC #: 2487/ paD BY: L) /eop /Jg/,,/j nC.

CHARGE: /4.

_ :
STYLE:_fvseg€ , LLC v. Jose Ramen o

ATTY. NT: Dgvid M. A /gw/ 2 Aok emE=wr sy~ 535— 3334
Mannire KifenFed
’%5(/0 Pachtree Lo, NL
Swte 2@/){); 74%/(1%(/2, 674 303026

ATTY. EE: (e ovge P Shivolog
(24«)(/@;/@4 LC. / ,
M@wa e,

LOWER CT. JUDGE: (%, 'stofer Forasher
LOWER CT. CASE# 200 7" L//sz;,77ge Zi
COUNTY: £ s (ounf/u Jmmo;/ Coait

BRIEFS FILED: A7/

JUDGEMENT DATE: 1/2</08  jupomenT.  deswied

M.F.R. FILED:
REPONSES:

N.O.L FILED:




Court of Appeals
of the State of Georgia

ATLANTA, November 25, 2008

The Court of Appeals hereby passes the following order:
MD 09-012. VAZ v. PRESAGE, LLC.

Appellant Jose Ramon Vaz filed an emergency motion pursuant to Ct.
App. R. 40 (b) to stay the trial court’s Order Requiring Payment of Funds from
Registry of Court. Because Vaz fails to provide sufficient grounds for emergency
relief, said motion is DENIED. See OCGA § 5-6-46 (addressing supersedeas in

civil appeals).

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta
’7 NOV 25 208

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, pec 17 208
The Court of Appeals hereby passes the following order:

MD09-013. CURRY v. GABLES RESIDENTIAL SERVICES, INC. d/b/a
DUNWOODY GABLES APARTMENTS, et al.

On December 16, 2008, Wiley Curry, appearing pro se, filed an emergency
motion seeking an expedited appeal and supersedeas to stay the DeKalb County
Superior Court’s proceedings in the underlying civil action. In this regard, Curry
requests that this court issue an order directing the trial court to grant his request for
a certificate of immediate review of the trial court’s order denying his motion for
leave of absence, for continuance, and for an indigency hearing. Curry contends that
emergency relief is required in this matter since the trial court intends to conduct a
hearing as to whether attorney fees should be assessed against him pursuant to OCGA
§ 9-15-14.

Upon review and consideration, Curry’s motion fails to satisfy the requirements
for this Court’s exercise of its power under Court of Appeals Rule 40 (b), and
therefore, the motion is DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta DEC 17 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

w%‘. Z' /Li .’Z‘ ., Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA,  £eg -6 2009
The Court of Appeals hereby passes the following order:

MD-09014. DENNIS v. WATSON et al.

Teresa Watson and RomeNewsByWatson.Com, Inc. (collectively, “Watson”)
filed this motion with the Suprerhe Court of Geofgia, and the motion was transferred
to this Court on February 5, 2009. Watson seeks a stay of an order of the Superior
Court of Floyd County, in which the trial court required certain action be taken by
Watson no later than 5:00 p.m. on February 3, 2009. Watson fails to show how
granting the motion is necessary to preserve this Court’s jurisdiction over any
upcoming appeal or to prevent the contested issue from becoming moot. See Court

of Appeals Rule 40 (b). Accordingly, Watson’s emergency motion is DENIED.

Court of Appeals of the State of Georgia
Clerk's Olffice, Atlanta IR -6 00

[ certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

(//1):/‘&" Z /Lﬁ‘é :E ., Clerk.
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C

Court of Appeals
of the State of Georgia

ATLANTA, MAR -6 2009

The Court of Appeals hereby passes the following order:

MD09-015. WARREN SKILLERN v. THE STATE

On February 7, 2007, this Court issued an order denying Skillern’s Motion to Recall
the Remittitur. This Court listed the 57 appellate actions Skillern had filed in the Supreme
Court of Georgia and the Court of Appeals of Georgia and, in addition to fining Skillern
$250.00 for frivolous and/or abusive litigation, this Court ordered and directed the clerk of
this Court not docket or file any future pleadings from Skillern until such time as the Court
reviewed the pleadings and made a determination that there was a justiciable issue to be

decided by the Court.

Since that order, Skillern has submitted numerous pleadings, most of which were to
recall the remittitur, stemming from the affirmance of his convictions for child molestation,

rape and cruelty to children. See Skillern v. State, 240 Ga. App. 34 (1999).

On November 7, 2008, in MD09-009. Skillernv. The State, this Court again reviewed
Skillern’s Motion to Recall the Remittitur, in an effort to give Skillern the benefit of the

doubt, and after careful consideration of said motion, it was DENIED.

Still, Skillern continues to file pleadings with this Court, none of which have a
justiciable issue, including this, his latest attempt to recall remittitur, which is hereby

DENIED.



C

This Court is aware of the order of the Supreme Court dated September 22, 2008, in
which that Court directed the clerk of the Supreme Court to refuse to receive further motions

or documents from Skillern in connection with this case.

The resources of this Court are not unlimited. Skillern has had a complete and
thorough review of the issues raised in his appeal and subsequent motions. Skillern does not

have the right to re-litigate simply because he does not like the outcome.

Therefore, this Court directs the clerk of the Court of Appeals of Georgia to refuse to
receive further filings, pleadings, motions or documents from Skillern in connection with this
case. If he attempts to file any more documents in this matter, the clerk is directed to return
the original and all copies of any motions or documents to Skillern by mailing them to his last

known address.

Skillern has been provided all the process he is due under the Fourteenth Amendment
of the United States Constitution and Art. I, Sec. I, Par. 1 of the Georgia Constitution. No

matters remain pending in this case and no further action by this Court is required.

Court of Appeals of the State of Georgia
Clerk's Office, Atlanta WAR -6 2008

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA,  FE8 13 2009
The Court of Appeals hereby passes the following order.

MD-09016. RUBIN v. ESSIG.

Upon consideration of Paula J. Rubin’s emergency motion for an extension of
time to file a notice of appeal in the above-styled matter, such motion is hereby
DENIED. Rubin has failed to present a sufficient basis to this Court upon which it
should, in its discretion, grant such a request on an emergency basis pursuant to
OCGA § 5-6-39 and Court of Appeals Rule 40 (b).

We note that the order of which Rubin is considering an appeal was entered on
January 15, 2009. Pursuant to OCGA § 5-6-38, Rubin has until February 16, 2009
to file a notice of appeal unless an extension is granted by the trial court. We further
note that the notice of appeal need only include the information included in OCGA
§ 5-6-37, and Rubin should be in a position to file such a notice with the trial court
even if, as she speculates in her motion, the trial court does not review her request for

an extension until February 13, 2009.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta FEB 13 2009

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

L{):"L" Z- /Lﬂi ‘/Z , Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, MAR -5 2009
The Court of Appeals hereby passes the following order:
MD09-017. LAVALLE v. GRENUK.

Appellant Nye Lavalle has moved this Court under Court of Appeal Rule 40 (b)
for an emergency supersedeas to forestall the effect of the trial court’s December 10,
2008 order holding him in contempt for violating that court’s earlier order of January
4,2008. We DENY that emergency motion for the following reasons.

OCGA § 5-6-13 (a) provides:

A judge of any trial court or tribunal having the power to adjudge

and punish for contempt shall grant to any person convicted of or

adjudged to be in contempt of court a supersedeas upon application and

compliance with the provisions of law as to appeal and certiorari, where

the person also submits, within the time prescribed by law, written notice

that he intends to seek review of the conviction or adjudication of

contempt. It shall not be in the discretion of any trial court judge to grant

or refuse a supersedeas in cases of contempt.

Here, Lavalle has made no showing that he has complied with this statute,
which governs the grant of supersedeas in cases of contempt. Blake v. Spears.' He has
made no showing that he made an application to the trial court for supersedeas, which
is required for the issuance of a supersedeas in a contempt matter. Id. (“[t]his Code
Section requires a court to grant supersedeas only if a person applies for supersedeas

. ). “The proper procedure for preventing this point [of incarceration] from

! Blake v. Spears, 254 Ga. App. 21, 25 (5) (561 SE2d 173) (2002).



e

becoming moot on appeal would be to obtain a supersedeas. See OCGA §5-6-13."In
re Kendall *Accordingly, we decline to consider issuing a supersedeas in a contempt
matter in which Lavalle has failed to pursue the mandatory supersedeas available at
the trial level.

Moreover, to the extent the trial court’s order could be considered an injunction,
no supersedeas will attach to stay an injunction unless application is first made to the
trial court under OCGA § 9-11-62 (a) & (c). Lavalle has made no showing that such
an application was made.

For these reasons, Lavalle’s emergency motion is DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta MAR -5 2009

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto, affixed the day and year last above written.

IS AN S /’Lé S &= Clerk

2 In re Kendall, 220 Ga. App. 591, 593 fn. 2 (469 SE2d 836) (1996).
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Court of Appeals
of the State of Georgia

ATLANTA, MAR 26 2009

The Court of Appeals hereby passes the following order.
MD-09-018. POPHAM v. THE CITY OF KENNESAW et. al

Citing Court of Appeals Rule 40 (b), appellant Peter Norwood Popham has
moved this Court (i) to extend the time for filing his notice of appeal pursuant to
OCGA § 5-6-39 (a) (3), and (ii) to order the court reporter to produce transcripts for
the appellate record as required by OCGA § 5-6-41 (e). Popham argues that unless this
Court so acts, his appeal will become moot.

Popham has already filed a notice of appeal, which filing took place on
February 13, 2009 (within 30 days of January 15, 2009 order being appealed). Thus,
there is no need for extending the time to file the notice of appeal. The motion to
extend time for filing the notice of appeal is DENIED.

With regard to request for an order requiring the court reporter to produce the
transcripts, any such request is better directed at the trial court rather than the appellate
court. Moreover, Popham has made no showing that the delay in receiving the
transcripts will cause his appeal to become moot. The summary judgment order of the
trial court simply entered judgment on Popham’s claims against the City of Kennesaw.
Nothing presented to this Court shows that a delay in the appeal will cause the appeal
to become moot. Accordingly, Popham’s motion to order the court reporter to produce
transcripts is DENIED.
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Court of Appeals
of the State of Georgia

ATLANTA, PR 17 2009

The Court of Appeals hereby passes the following order:
MD09-019. IN THE INTEREST OF C. B., A CHILD.

Movant’s Motion for Supersedeas under Court of Appeals Rule 40 (b) is

hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta ~ APR 17 2008
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the minutes of the Court of Appeals of Georgia.
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hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, MAY 29 2009
The Court of Appeals hereby passes the following order:
MD-09-020. JAMES PRATHER v. THE STATE.

Under the provisions of Court of Appeals Rule 40 (b) James Prather has filed
an emergency motion for a stay of his criminal trial now pending in the Superior Court
of Fulton County until this court decides his appeal of the trial court’s order, entered
May 15, 2009, denying his plea in bar based upon former jeopardy. Prather’s notice
of appeal was filed on May 20, 2009, and, according to the trial court’s order, his case
is set for trial on the trial court’s June 8, 2009, calendar.

A defendant is authorized to file a direct appeal from the denial of a motion
asserting a plea in bar based upon former jeopardy and in such cases the notice of
appeal operates to stay the proceedings, unless the trial court determines that the
appeal is frivolous and dilatory. In this case, however, the trial court explicitly
“DECLINE[D] to find that an appeal by the Defendant of this Order would be
‘frivolous and dilatory,” but also found that it had authority to bring Prather’s case
to trial while his appeal of the denial of the plea in bar is pending.

In Patterson v. State, 248 Ga. 875, 876-877 (287 SE2d 7) (1982), our Supreme
Court held the denial of a plea in bar on double jeopardy grounds is directly
appealable when the plea was filed sufficiently in advance of trial so as not to
constitute a delaying device. The holding in Patterson is derived from the rationale
of the U.S. Supreme Court expressed in 4bney v. United States, 431 U. S. 651, 659
(97 SC 2034, 52 LE2d 651) (1977), that the denial of a double jeopardy claim is a
collateral order that is immediately appealable despite not being final. Our Supreme
Court also stated that it based its opinion in Patterson “[f]inally, and perhaps of
greatest importance,” on the holding in Abney that



the rights conferred on a criminal accused by the Double J eopardy
Clause would be significantly undermined if appellate review of double
jeopardy claims were postponed until after conviction and sentence. To
be sure, the Double Jeopardy Clause protects an individual against being
twice convicted for the same crime, and that aspect of the right can be
fully vindicated on an appeal following final judgment. However it has
long been recognized that the Double Jeopardy Clause protects an
individual against more than being subjected to double punishments. It
is a guarantee against being twice put to trial for the same offense.
Obviously, this aspect of the guarantee’s protections would be lost if the
accused were forced to “run the gauntlet” a second time before an appeal
could be taken; even if the accused is acquitted, or, if convicted, has his
conviction ultimately reversed on double jeopardy grounds, he has still
been forced to endure a trial that the Double Jeopardy Clause was
designed to prohibit. If a criminal defendant is to avoid exposure to
double jeopardy and thereby enjoy the full protection of the Clause, his
double jeopardy challenge to the indictment must be reviewable before

that subsequent exposure occurs. [Abney, 431 U.S. at 660-662.]

(Citation and punctuation omitted, and emphasis supplied in the last sentence.)
Patterson, supra, 248 Ga. at 866. This court later held that if the plea of double
jeopardy “is found to be frivolous, the filing of a notice of appeal by the defendant
shall not divest the [trial] court of jurisdiction over the case.” Rielliv. Oliver, 170 Ga.
App. 699, 700 (318 SE2d 173) (1984). Additionally, our Supreme Court held in
Hubbard v. State, 254 Ga. 694, 695-696 (333 SE2d 827) (1985), “that a criminal
defendant is not required to follow the interlocutory procedures of OCGA § 5-6-34
(b) when appealing, prior to the conclusion of a trial on the merits, from the denial of
a plea in bar” based on a speedy trial demand because the “circumstances bearing on
the right to appeal are analogous” to a double jeopardy claim. Defendants in either

cases are asserting that they “may not now be tried.”



In rejecting the State’s request to find Prather’s appeal to be frivolous and
dilatory, the trial court also found that Prather’s appeal of the denial of his former
jeopardy plea would not delay the trial. The trial court relied upon Strickland v. State,
258 Ga. 764,765-766 (1) (373 SE2d 736) (1988); Roberts v. State, 279 Ga. App. 434,
437 (631 SE2d 480) (2006)'; Baker v. State, 263 Ga. App. 462, 466 (2) (588 SE2d
288) (2003); and Waters v. State, 174 Ga. App. 438,439 (1) (330 SE2d 177) (1985),
for the proposition that a trial court does not lose all jurisdiction of the case during an
appeal of the denial of the plea, but only the jurisdiction to execute the sentence.

Examination of all those cases reveal, however, that while they state that the
trial court has authority to put a defendant on trial while his appeal of the denial of his
pleain bar based upon former jeopardy is pending, none of the cases actually involved
such a circumstance. Strickland concerned the trial court’s authority to amend its order
nunc pro tunc to hold that Strickland’s motion was frivolous and dilatory after the
defendant filed a notice of appeal; Roberts concerned the State’s attempt to bring a
second indictment while the notice of appeal was pending; Baker concerned the
authority of the trial court to hold a second trial, but the notice of appeal was filed
only after his second conviction; and Waters concerned the State’s attempt to file a
nolle prosequi petition after the notice of appeal was filed.

Therefore, it is not apparent that when the issue is directly presented, this court
will hold that a second trial may proceed despite a determination that the appeal of the
denial of a double jeopardy plea in bar was not frivolous or dilatory. See McDaniel
v. State, 224 Ga. App. 5 (479 SE2d 779) (1996) (the court cannot find the right to
directly appeal a denial of former jeopardy unauthorized, because the right was firmly
established in Patterson v. State, supra.); Allender v. State, 222 Ga. App. 358, 359
(474 SE2d 257) (1996) (affirmance of refusal to halt a trial in one case must be
balanced against the observation in another case that “in double jeopardy claims the

'Roberts v. State was overruled in part by DeSouza v. State, 285 Ga. App. 201,
202, fn 2 (645 SE2d 684) (2007), on other grounds. DeSouza held that the second trial
could proceed while the appeal was pending because the trial court found the plea was
frivolous and dilatory. Id. at 203.



accused is saying, ‘I may not now be tried because I have previously been placed in
jeopardy’ 7).

Prather indicates in his emergency motion for a stay that he intends to
enumerate as error the trial court’s determination that it retained jurisdiction to try him
notwithstanding his notice of appeal and the trial court’s determination that his appeal
is not frivolous and dilatory. As this claim would be moot if the case proceeds to trial,
Baker v. State, supra, 263 Ga. App. at 466-467 (2), we must exercise our authority
under Court of Appeals Rule 40 (b) to stay the proceedings.

Accordingly Prather’s motion is GRANTED and trial of the charges against him

shall be delayed pending disposition of his appeal.

Court of Appeals of the State of Georgia
Clerk’s Olffice, Atlanta MAY 29 2009
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the minutes of the Court of Appeals of Georgia.
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, Clerk.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 12 2009
The Court of Appeals hereby passes the following order:

MD-09-021. JOHN F. WOODHAM et al. v. THE ATLANTA DEVELOPMENT
AUTHORITY et al.

John F. Woodham and Citizens for Ethics in Government have filed a motion
under Court of Appeals Rule 40 (b) to stay further proceedings by the trial court
pending their appeal of the trial court’s order of May 8, 2009, initiated by their filing
of a notice of appeal on May 11, 2009. The trial court’s order of May 13, 2009,
however, shows that on May 11, 2009, the trial court conducted a hearing at which it
notified the parties that it was sustaining Woodham’s objection to the May 8§, 2009
Final Order, and accordingly it had withdrawn and vacated its order of May 8, 2009.
These statements were formalized in the court’s order of May 13, 2009, which stated
that the order was vacated and withdrawn as of May 11, 2009. Courts may enter an
order nunc pro tunc to record an action taken previously. Pendergrass v. Duke, 147
Ga. 10 (2) (92 SE 649) (1917).

OCGA § 5-6-46 (a) provides that “[i]n civil cases, the notice of appeal filed as
provided in Code Sections 5-6-37 and 5-6-38 shall serve as supersedeas upon payment
of all costs in the trial court by the appellant. . . .” Therefore, even if Woodham filed
his notice of appeal before the trial court withdrew and vacated the order, the trial
court had authority to withdraw and vacate the May 8, 2009 Final Order because costs
were not paid until May 12, 2009. The trial court having granted the relief Woodham
sought, no order by this court is “necessary to preserve jurisdiction of an appeal or to
prevent the contested issue from becoming moot.” See Court of Appeals Rule 40 (b).



| Accordingly, the Rule 40 (b) motion filed by Woodham and Citizens for Ethics
L in Government is denied.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta JUN 12 2000

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 24 2009
The Court of Appeals hereby passes the following order:

MD-09-021. WOODHAM et al. v. THE ATLANTA DEVELOPMENT
AUTHORITY et al.

Appellants John F. Woodham and Citizens For Ethics in Government have
filed a motion under Court of Appeals Rule 40 (b) for reconsideration of this Court’s
June 12, 2009 order denying their original motion under Rule 40 (b) to stay further
proceedings by the trial court pending their appeal of the trial court’s final order,
dated May 8, 2009, initiated by their filing of a notice of appeal thereon on May 11,
2009. By the instant motion, appellants request that this Court vacate its June 12
order or, at a minimum, stay such order. Appellants contend that the transcript of a
May 11, 2009 hearing before the trial court would establish that this Court erred in
giving nunc pro tunc effect to the trial court’s order of May 13, 2009 insofar as the
May 13 order purported to memorialize an action which had not taken place at the
May 11 hearing, i.e. that at such hearing the trial court sustained Woodham’s
objection to the May 8 order and withdrew and vacated the same as a result. See
Pendergrass v. Duke, 147 Ga. 10 (2) 92 SE 649) (1917) (“A nunc pro tunc entry is
for the purpose of recording some action that was taken or judgment rendered
previously to the making of the entry, which is to take effect as of the former date.
Such an entry can not be made to serve the office of correcting a decision however
erroneous, or of supplying non-action on the part of the court.”)

The trial court’s representation as to the basis for its action in vacating and
withdrawing the May 8 order is entitled to the presumption of regularity. Appellants
have come forward with nothing to the contrary. Perryman v. Lucas, 277 Ga. App.
349, 349-350 (2) (626 SE2d 550) (2006). Now therefore, the instant motion for



C

reconsideration of this Court’s June 12 order, is hereby DENIED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta JUN 24 2009

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 16 2009
The Court of Appeals hereby passes the following order:
MD-09-22. WHITFIELD v. THE STATE.

On June 10, 2009, James Whitfield, pro se, filed a notice of appeal from the
trial court’s June 5, 2009 order which denied his motion styled “Motion for New
Trial” upon a 2008 DUI conviction and required him to meet with his probation
officer “no later than June 12, 2009 at 12:30 p.m.” or face contempt of court. On
June 15, 2009, Whitfield filed his motion styled “Emergency Supersedeas Motion,”
seeking supersedeas from the trial court’s June 5 order subjecting him to the
requirements of his sentence to probation. The requirement to meet with his
probation officer was effective three days before he filed the instant motion for

emergency supersedeas. Accordingly, the said emergency motion is MOOT.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta JUN 16 2009
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the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.

Lo 7 AN B Ol



MOTIONS DOCKET
jupGe# 1] MOTION DOCKET NUMBER M0 0F- 02 3
DATE: 6~ 17-9G REC# $41%9 PAID BY: el g /uef fone

CHARGE: S'l'a»&
STYLE: IQALMﬂe‘ C. /brm‘m v, Q b £ Wﬂ! Q‘W‘l(rt\ '
ATTY.NT: ittt P Howse 5, Taffuy b. Phusa. 4 hid 4,:5;723—'

Po.Box 229 . Pl ¢85 -

Moeor G 31 202- 0229

ATTY.EE:  3alua .
’ , foter ¢ Sunphi /P
Pithinausd Fountec

3535 Piduwng Rd. , Sk %o

M L‘, So Fos”
LOWER CT. JUDGE: Dovaed Grllis
LOWER CT. CASE # _ Jstei—err®? 20a8 -0/
COUNTY: SRS Lawr)
BRIEFS FILED: M
JUDGEMENT DATE: €/22/09 JUDGMENT:_&M
M F.R. FILED:
REPONSES:

N.O.1. FILED:




Court of Appeals
of the State of Georgia

ATLANTA, JUN 22 2009
The Court of Appeals hereby passes the following order:
MD-09-023. BROWN v. QBE INSURANCE CORPORATION.

On June 17, 2009, this Court received a Rule 40 (b) Motion asking the Court
to direct the trial court to return the remittitur in Case No. AO8A2416. Jeremiah C.
Brown v. OBE Ins. Corp. A Notice of Intent to Apply for Certiorari was filed in this
Court on April 16,2009; however, no Notice of Filing Application for Certiorari was
filed in this Court nor was an Application for Certiorari filed in the Supreme Court
of Georgia in Case No. AO8A2416. As such, the remittitur issued from this Court on
June 10, 2009. The issuance of remittitur from this Court to the trial court divests this
Court of jurisdiction. Given the foregoing, this Court cannot recall the remittitur
unless the remittitur was issued as a result of fraud, neglect, or the like. Slappy v.
Georgia Power Co., 109 Ga. App. 850, 856 (137 SE2d 537) (1964).

In Case No. A08A2417. QOBE Ins. Corp. v. Jeremiah C. Brown, this Court
reversed the judgment of the trial court. In response to the opinion of this Court, a
Notice of Intent to Apply for Certiorari was filed in this Court on April 16, 2009. On
April 28, 2009, an Application for Certiorari was filed in the Supreme Court of
Georgia denominated as Case No. S09C1349. Jeremiah C. Brownv. OBE Ins. Corp.
The filing of the Application for Certiorari in the Supreme Court of Georgia divests
this Court of jurisdiction in this matter. This Court will be directed to proceed as
determined by the order of the Supreme Court of Georgia on the Application for
Certiorari in Case No. AO8A2417. Since the Application for Certiorari in such case
is now pending in the Supreme Court of Georgia, this Court has no jurisdiction
therein.

Since this Court lacks jurisdiction over either appeal referenced by the instant



C

Rule 40 (b) Motion, the said Motion is hereby DISMISSED as MOOT.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta JUN 22 2009

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 24 2009
The Court of Appeals hereby passes the following order:
MD-09-024. POUNDS et al. v. BROWN et al.

Movants, members of Cobb Electric Management Corporation (“Cobb EMC”),
have filed an emergency motion under Rule 40 (b). Movants ask this Court for
supersedeas, stay, and expedited appeal in the underlying derivative action against
Respondents, certain of Cobb EMC'’s directors, in a dispute over the interpretation
and enforcement of a settlement agreement incorporated into the final order and
judgment appealed from (the “Order”) which specified guidelines and timing as to
two elections involving more than 170,000 Cobb EMC members. In the first election
that is the subject of the Order, voters must fill out and return proxies by July 6 or
appear at a meeting called for such purpose. In joining the Movants in their request
for a stay, Cobb EMC informs this Court that it will have to print and send voting
materials to 170,000 members, at considerable expense, by the close of business this
date, June 24, 2009. Given the foregoing, the Movants’ request for a sfay in this
action is hereby GRANTED pending the disposition of Movants’ appeal which
operates as a supersedeas in this matter. OCGA § 5-6-35 (h).

As to Movants’ request to expedite appeal, the Constitution of the State of
Georgia, Article VI, Section X1, Paragraph II requires that the appellate courts of this
State dispose of every case at the term for which it is docketed for hearing, or by the
close of the next term. By statute, the appellate courts must expedite, among others,
civil cases in which the State of Georgia is the plaintiff (OCGA § 9-10-1), criminal
cases in which the defendant is incarcerated (OCGA § 5-6-43 (c)), and cases filed
under the Parental Notification Act (OCGA § 15-11-110 et seq.). By Court policy,

this Court expedites emergency motions, as here, cases involving child custody, cases



involving appeals bonds. and civil cases involving appeals from denial of
L supersedeas.

This Court recognizes the importance of this case to the parties involved; the
Court also recognizes the importance of every case pending before the Court to all
parties involved. While the Court will make every effort to dispose of this case as
quickly as is reasonably possible, this Court 1s constrained to and does hereby DENY

Movants’ motion for expedited appeal.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta JUN 24 2009

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.

Witness my signature and the seal of said court
hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, JUN 26 2009
The Court of Appeals hereby passes the following order:

MD-09-025. BERGESON et al. v. SUBOH.

Alembik, Fine & Callner, P.A. (“Alembik”), pursuant to Court of Appeals
Rules 30 (f) and 40 (b), has filed a motion for permission to file under seal (1) a joint
application for interlocutory appeal it intends to file together with Mark Bergeson and
(2) the supporting materials from the record submitted pursuant to Court of Appeals
Rule 30 (e). Alembik asserts in its motion that the joint application will refer to a
confidential settlement agreement that is subject to a consent protective order in the
trial court below and that the settlement agreement will also be attached as an exhibit
to the joint application. Alembik’s motion having been read and considered, such
motion is hereby GRANTED.

Court of Appeals of the State of Georgia :
Clerk’s Office, Atlanta JUN 26 2009

I certify that the above is a true extract from
the minutes of the Court of Appeals of Georgia.
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hereto affixed the day and year last above written.
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Court of Appeals
of the State of Georgia

ATLANTA, July 10, 2009
The Court of Appeals hereby passes the following order:
MD-09-026. WHITFIELD v. THE STATE.

On July 8, 2009, James Whitfield, pro se, filed this “second emergency
supersedeas motion.” About a month before, he filed a first motion on the same issue:
Whitfield asked this Court to find that he was not required to meet with a probation
officer pending the outcome of his appeal. See MD-09-22, Whitfield v. The State.
Neither the first motion nor the instant second motion reveal why Whitfield was
required to meet with a probation officer nor do they demonstrate that such a meeting
was a condition of a probated sentence. Whitfield states that he is not in custody and
he does not appear to be on bail. Further, we find no record of a docketed appeal in
this Court. (Whitfield acknowledges that his appeal in Case No. AO9A0888 was
dismissed on January 23, 2009, for lack of jurisdiction.) Pursuant to Court of Appeals
Rule 40 (b) pertaining to emergency motions, “[g]enerally, no order shall be made or
direction given in an appeal until it has been docketed in this Court.”

Moreover, in our order resolving the first motion, we found that “[t]he
requirement to meet with his probation officer was effective three days before he filed
the instant motion for supersedeas. Accordingly, the said emergency motion is
MOOT.” The passage of time has not made this issue any less moot. Moreover,
Whitfield has not carried his burden of showing, by reference to any proper record
evidence, that the exercise of our emergency powers should be employed in this case
to preserve jurisdiction or to prevent a contested issue from becoming moot.

For these reasons, Whitfield’s second emergency motion for supersedeas is
hereby DENIED.

LC number(s): 07CR326024
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Court of Appeals
of the State of Georgia

ATLANTA, JUL 17 2009
The Court of Appeals hereby passes the following order:
MD-09-027. GUILFORD et. al. v. ROUGIER.

Appellant Bonita Guilford (and family) filed an emergency motion in this
Court, pursuant to OCGA § 5-6-46 (e) and Court of Appeals Rule 40 (b), asking this
Court to issue an order granting supersedeas pending her appeal of an order of the
State Court of Forsyth County. In the order, the court ruled that Cheryl Rougier was
entitled to a writ of possession of the premises currently occupied by Guilford, and
ordered Guilford to pay Rougier $7,250, plus court costs.

In the emergency motion, Guilford admits that she has not paid, and is unable
to pay, the $7,250 judgment at this time, but asks this Court to grant the supersedeas

pending appeal so that she may remain in possession of the premises.

Under OCGA § 44-7-56, “[i]f the judgment of the trial court is against the
tenant and the tenant appeals this judgment, the tenant shall be required to pay into the
registry of the court all sums found by the trial court to be due for rent in order to
remain in possession of the premises.” Thus, because Guilford has not paid the
judgment into the registry of the trial court, she is not entitled to remain in possession

of the premises, and this Court must DENY her emergency motion.
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Court of Appeals
of the State of Georgia

ATLANTA, JUuL 31 2009

The Court of Appeals hereby passes the following order.

MD-09-028. COFFMAN GRADING COMPANY, INC. et al. v. FORSYTH
COUNTY et al.

On July 28, 2009, pursuant to a motion filed by Coffman Grading Company,
Inc. and Coffman Equipment Leasing, LLC (“the Coffman Entities”), this Court
enjoined Forsyth County and the Forsyth County Tax Commissioner from seizing or
selling certain personal property of the Coffman Entities in order to collect upon tax
fi. fas., pending the pendency of any appeal from the order of the Superior Court of
Forsyth County, dated July 10, 2009, in Civil Action No. 09-cv-1804.

Now before the Court is the motion filed by Forsyth County and the Forsyth
County Tax Commissioner to alter or amend this Court’s July 28, 2009 order to
include a provision that enjoins and restrains the Coffman Entities from selling,
contracting to sell, or otherwise disposing of its personal property or assets. The
movants fear that, during the pendency of the Coffman Entities’ appeal from the trial
court’s order in Civil Action No. 09-cv-1804, which has yet to be docketed in this
Court, the Coffman Entities will abscond with their personal property and prevent the

movants from rightfully collecting taxes owed.

Unlike the Coffman Entities, the movants have not shown that they sought such
an injunction in the trial court pursuant to OCGA § 9-11-62 (c) before petitioning this
Court for emergency relief. Further, no evidence before this Court shows thatany such
disposal of the subject personal property is imminent or even contemplated by the

Coffman Entities. Because the movants may have an adequate remedy in the trial



court, they have not shown the necessity of an order from this Court pursuant to Court
of Appeals Rule 40 (b). Accordingly, the motion is hereby DENIED.
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Court of Appeals
of the State of Georgia

ATLANTA, AUG -4 2009
The Court of Appeals hereby passes the following order:

MD-09-029. COOK et al. v. SMITH, et al.

Pursuant to OCGA § 5-6-13 (a), Henry Cook and Bobby Jenkins seek a writ
of supersedeas pending their appeal of an order finding them in criminal contempt of
court. The superior court originally denied their applications for supersedeas.
Subsequently, however, the superior court vacated the denials and granted
supersedeas to both men. Accordingly, Cook and Jenkins have obtained the relief

sought and their motion for emergency relief is MOOT.

The motion is hereby DISMISSED.
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